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. '.A. . . The United States of America (~'United States":'), on behalf of the Administrator of · 
tbe Umted States Erivi~nmentai Protection Agency·("BPA''), filed a co'~plaint i;l.this matter 
pursuant to Section~ 107 oftlie Comprehensive En~nmental.Response, Compensation, and 
Liab.ility Act ("CERCLA j, 42:U.S.C. § ?607 (the !'United States action''). FMC filed a 
Comp1aint pursuant to Section 113 ofCERCLA. 42 u.s.c. § ·9613 '(the .. FMC action"): The 
FMC actioh has been consolidated with the United Stati:s action. . · 

B. The United States in its complaint seeks: reimb~ment of·costs ineurred by EPA 
a.nd the Dc;partment o·f JustiCe: for response ac~ons at the Higgins ,Disposal S~perfund Site 

·located at 12~ La'Urel Avenue, KingstOn, Soniers~ County, Now Jen:ey; together with aecrued , 
interest. FMC in its complaint seeks: reimbursement of costs incUITed by it for response actions 
at the Higgins Disposal Superfund Site, together with accrued interest. 

. C. In accordance with the NCP and SecUon 12\(f)(l)(F) ofCERCLA, 42 U.S.C. 
§ 9621(!)(1XF), the United States ~otified tl)e State ofNew Jersey (the "State•) on January 22, 
2004, of negotiations with potentialiy·responsible parties regarding the implementation oftl)e 
J~mooiat design antl remc:uialii.Ction for Lhc Silc, IIJJd EPA 111111 pruvitlcd the .Stine with an 
opportunity to participate in such negotiations and be a ~arty to this Consent D~crec. 

D. In accordance with Section l22(i)(l}ofCERCLA. 42 u.s~c. § 9622(j)(l), the 
United States notified the Department of Interior and National Oceanic Atmo~hcric · · 
Administration on January 14, 2004, 'of negotiations with potentially responsible parties 
regarding the release of hazardous sli.bstl!.llces that may have resulted in injury to the natura) 
resource$ under Federal trusteeship and encouraged the ~stee(s) to participate in the negoti~tion 
of this Consent Decree. · · 

E. The do{eJtdant th2t bas entered into this Partial Consent O'ccrc;c ia tho FMC 
Corporation ("'S et1ling Defendant"). · . 

. . 
F. The Settling ,Defendant does not ·ad~t any liability to the Plaintiff arising out of 

tbe transactions or Occurrences alleged in the complaint, nor does the defendant acknowledge that 
the release or threatened release of hazardous substances at or from the Site constitutes an 
i~minent or substantial endang~mient to the public health or wclfate or the ~viroilment. . 

. . . . 
G. Pursuant to Section 105 ofCERCLA, 42 U.S.C. § 9605, EPA placed the Site on 

the National Priorities List, set forth at 40 C.F .R. ·part 300, Appendix'B, by publication in the 
Federal Register on August 30, 1990. 

H. ln response to a release or a substantial threat of a release of a hai.ardous 
substance(s) at or !Tom the Site, EPA conuneJlCed in Octobcrl992 a Rfuhedial Investigation and 
FeasiblliJY Srudy ("Rl!FS'') for the Site pursuant to. 40 C.P.R.§ 300A30.. · 

L EPA completed the Reniedial Investigation (''Rl") Report in August 1996, and 
EPA completed a Feasibility Study (''FS") Repo~ in August 1996. 
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1. Pursuant to $ecti~n 11-7 of<;ERg.A, ~2 u:.s.C .. § 9~J7, EPA published notice of 
th~, completjon of the FS an,a ofJJie prppos~d p)an fo~ remedial action in April 1997. EPA 
provided·an opportunity for written and or~l co~ents ~~ the_pu~lic on the proposed plan for 
remedial action. A copy of the transcript of the publi"c meeting is available to ·l]le public· as part 
of the administrative n:cord upon which tbe Region11l Administrator based the selection of the · 
response action. ·: 1 

. . 
~ em September 3~ 997, EPA issued a Record of Decision ("ROD") which 

s.electeo ;lfJd describ_ed a response aetion for the co~wninatod sroundwater at the Site. The State 
concurred on the groundwater r edy. The ROD tncludes a responsiveness summruy to the 
public comments. The ~edy·£~.ected in ~e ROD had two component~: 1) provision of a . 
public war~ s~ply tD the residents along Laurel Avenue by extension of an ~isting public water 
s\ipply lino~ and 2) installation o.fon~site extraction wells ;md a pipeline for the conveyance of the 
contaminated groundwater to the nearby Higgins-Fann Supe.rfimd Site groundwater treatment 

· plant for ~eat(nent. Notico of the final plan was published in accord;mce with Section 117(b) of 
CERCLA. Settling Defendant _install~ the el(tension of the public water supply line in 1998 
pursuant to an EPA admini_strative order. 

L. Based upon new infonnation obtained by EPA after the ROD was issued, EPA 
issued an Explanation of Significant Differences (".ESD") on December 9, 2002. The State had a 
reasonable opportunity to review and comment on the ES.D. The .ESD documented EPA's 
decision to eX:tract, treat allCl reinjeot contaminated grounawater at the Site instead of conveying 

· the contamina.ted groundwater to th~ Higgins Fam1 Superfund Site for tr.eatment, 

M. Based on the information presently available to EPA. EPA believes.that the Work 
(as defined in Section 1V below) will be prop~ly md promptly conducted by .the Settllng 
Defendant if rondu.cted in accordance with the requirements of this Consent Decre·e and its 
appendices. · 

N. Solely for the pUJPoses of Sc~tion 113G) of CERCLA, the Remedial Action 
described in the .ESD and the Work to be. performed by the Settling Defendant shall constitute a 
response action taken or ordered by the President. . . ' 

0.. The Parties recognize that this is a Partial Consent Decree that covers performance 
of the '?fork (as described in Section lV below). · 

. · P. The Parties ~ecognize, and tlle Court by entering this Partial Consent Decree 
frnds, that this Decree has been negotiated by the Parties in good faith and implementation of trns 
Dccree will expedite the cleanup of the Site wd will avoid prolonged and·complicated litigation 
between the Parties, and that this decree is fair, reasonable, and in the public interest 

. . 
NOW, TH~ORE. it is hereby Ordered, Adjudged. and Decreed: 

· J;L ruruSDICI)ON 
. . . 

1. This Court has jurisdiction over the subject matter of this action pursuant 1o 28 
U.S. C. §§ 1331 and 1345, and 42 u.s·. c.·§§ 9606, 9607, and 9613{b). This .Court also ha.s 
personal jurisdiction o.v~.the Settling Defendant. Solely fo~~e pUIJloses of this Consent Decree 
and the underlying complili.nt, Settling Oefendant waives all objc:ctions and defenses that it may 
nave to jurisdiction of the Court or to venue in this District. Settling Defendant shall not . . 

2 
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chaUcnge the: tmn11 of this Consent Decree oi this Court's jurisdiction to enter ~d enforce this ~ 
Consent Pet:ree. . :·!: ·: . ·;:. · •.. · ! •. 

· m PARTIESBOUNQ. 

2. This Consent D~cree applies to and .is bin'ding.J~rmn the United States and upon 
Settling Defendant and its successors and assigns. Any change in own~;-ship or corporate status 
of the Settling Defendant including, but not limited to, any ~ansfer of assets or real or personal 
property. shall in no way alt~r Settling Defendant's.resporisi1JiTities under this eo·nsent Decree.· . . . . ,. 

3. Settling Defendant shall provide a copy of this Consent DeC:ree to each contractor 
hired to perform ~e Work requi~ by 'this Consent Decree and· to each person representing the 
Settling Defendant with respect to the Site or the Work. and sh!lll condition aU contracts entered 
into hereunder upon performance ofthe Work in coofonnity with the tenns·ofthis. Consent 
Decree. Settling .Defendant or its contractors shall pr-ovide written notice of the Consent Decree 
to all subcontractors hlred to perronn any portion ofthe Work required by this Consent Decree. 
Settling Defendant shall nonetheless be responsible for ensuring that its oontractons and 

. subcontractOrs perform the Work contemplated herein in accordance with this Consent Decree. 
Wjlh re~ to thc·lictivities wtdertakcn purs\JW:ll lu U1is ComscnL Dcc~c:e, each contractor and 
subcontractor shall be deemed to be in a contractual relationship with the Settling Defendant 
wiihin the rn.eaning of Section 107(b)(3) ofCERCLA, 42 U.S.C. § 9607(b)(3). 

IV. DEEINltiONS . 

4. Dnless otherwise expressly provided herein, terms us~;d in this .Consent Decree 
wruch are defined in CERCLA or in regulations promulgated under CERCLA shall have the 
meaning assigned to them in CERCLA or in such regulations. Whenever tams listed below are. 
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the 
following detloitions shall.apply; · 

"CERCLA'' shall mean the Comprehensive Environmental Response, Compensation, and 
Liability Act or 1980, as amended, 42 U.S.C .. §§ 9601, et seq.' 

"Consent Decree .. shall mean this ·Partial Consent Petree and all appendices attached · 
hereto (listed in Section XX\'m). In the event of conflict between this Decree and any appendix, 
this Decree shall controL · · · 

"Day" ~;hall mean a calendar day unless· expr~ssly stated to be a working day. "Wo.rldng 
day'' shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing .any 
period oftime under this Consent Decree, where the last day would fall on a Saturday, Sunday, 
or Federal holiday, the period shaJI nin untiJ the close ofbusiness of the next working day. 

"uff~tive Date" sball.bc thc.cff.eetivc date ofthb cQn$Cnt Decree as provided in 
Paragraph 98. · 

···EPA'' shall mean the United States Environmental Prot~tion Agency and any successor 
departments:or·rigencies of the United States.· 

·. "Explanation of Significant Differences" or ''ESD" sha)lmean the EPA Explm1atioo of 
Significant Differences relating to the Site signed on December 9, 2002, by the Regjo~al 

3 
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AdministratQr, EPA Region 2, or her ~clegate, and all attachments -thereto. The ESD is attached 
as.Appen4i~.A. .:· ·:: '·. .;;:\ . : -:·.. .. · :;. · . ~::. ~ ·. . . ;_~, ;: . \: ·; . :-. . ... 

· .·. ."FutUre Respo~e Costs/' for the prirpos~s of.this <;:on5~t Decree, shait·m~ an' costs 
paid ~yfhe United States after this Consent Decree is lodged,'including, but not limited to, direct · 
and. indirect costs, thllt the United States incurs in reviewing or developing plans, reports and 
other items pursuant to this Con$'ent Decree, verifyiDg the Work. or othCf\Yise implementing, 
overseeing or enforcing this Consent Dec~e. incluC:Iing, but not limited to, payroll ciosb, 
contractor costS, travel cORts, laboratory costs, the costs i.ncun'V~ punuant to Section \In, IX 
. (including. but not limited to, the costs of attorney time and any moiiies paid to secure access 
and/or to sec.urc or implement mstitutional controls including, 'but not limited to, the amount of 
just compensation), XV, and Paragraph 81 (Work Takeover) of Section XX. · 

''Interest" shall inean interest at the rate specified for interest on investments of the EPA 
Hazardous Substance Super.furid established by 26 U.S.q .. Section 9501. co~pounded annually 
on October I of each year, in accordance witl142 U.S.C. Section 9607(a), The applicable rate of 
interest shaH be the rate in effect at the time the interest accrues. The rate ofin~erest is subject to 
change on Ocrob~ 1 of each year. · · 

"NJDEP" shall mean the NeW Jersey Department of Environmental Protectionn and any 
successor departments or.agencies ofthe St11te .. 

.. N!ltional Contingency Plan" or "NCP" shall mean the National Oil and Hazardous· 
Substances Pollution ContingencyPian'promulgatedpursuant to Section 105 ofCERCLA, 42 
U.S.C. § 9605~ codified at40 C.F.R. Part 300, and any amendments thereto. 

"Operation and Maintenance" or "0 & M" s~all mean all activities requir~ to maintain 
the effectiveness of the Remedial Action os r~uired und~ the Operation and Maintenance Plan 
o.pproved or developed by EPA pursuant to this Consent Decree ~md the Statement of Work 
(SOW). 

''Paragraph•• shall mean.a portio~ of this Consent Decree identified by an Arabic numeral 
or an upper case letter. 

0 

"Parties'' shall mean the United StaJcs an~ the Settling Defendant. 

"Past Response Costs'' shall me~ all costs, including, but not limited to, direct and 
indir:ect costs, that the United States paid at ·or in connection ·with the Site prior to the dAte this 
Consent Decree is lodged, plus Interest on all such costs which has accrued pllr$uant to 42 U.S. C .. 
Section 9607(a) through such date. · · · 

. "Performance Standards" shall mean the cle&llup st~dards' and other measures of 
uchicvoment of tho gonlD of the Remedial Action tiS flet forth in the "Remedilll Action 
Objectives" s~ction and Table·14 oftlie ROD; the E$D; and Section n of the SOW • 

.. :Plaintiff' shall mean the United States. 

''RCRA" shaH me\li) the Solid Waste Disposal. Act, as amended, 42 U.S.C. §§ 6901 et 
seq. (also kno\Vll as the Resource Conservation and Recovery Act) .. 

4 
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.• ''Record of Pec:ision" or ··Roo·· shall mean the EPA Record of Decision relating to the 
··.Site ~-~gned on Se_ptc:mbct 30, 1997,· bytheRegion!-1 Administrator, EPA Regiof! 2, or her.·. 
delegate. and all attachments th~~· The ROD is attached as AppenQix B. . , 

~'Remedial Action" sluill mean those activitie&, ~Cep\ for Ope~tion and-Maintenance, to 
be undertaken by the Settling Dcfcn~ant to impltnient the J,::SD in AC(..tmlancc with th.c: SOW.aml 
the final Remed_ial Design and Remedial' Action WorkPlans'and othetplans ~pproved by EPA. 

''Remedial Action Wolk Plan" $all mean ~he document deveioped pursuant to 
Paragraph 11 of this Consent Decree and approved.by EPA. and any amendments thereto. · 

"Remedial Design" !ibal1 meim those activities ri> be undertaken by the Settling Defendant 
tc Jevelop the final plans and speeificaiioils for the Remedial Action p\ll'suant to the Remedial 
Design W 01k Plan. · . . . 

••Remedial Design Work Plan" shall mean the_ document developed pursuant to 
Paragraph lO_ofthis Co~ent Decree and approved by, EPA. and anyamend!nents thereto~ 

· ••sectj.on" shall mean a portion of thi:J Consent Decree identified by a Roman numeral. 

"Settling Defendant" shall mean the entity FMC. Corporation, which has its principal 
place ofbw:iness at 1735 Market Street, Philadelphia, Pennsylvania 191Q3. · ' 

"Site" shall mean the Higgins Di,poulSuperfund Site, encomp;w~:ing approximately 38 · 
acres, located at 121 Laurel Avenue in .Kingston. Somerset County. New Jersey, and depicted 

· generally on the map attached as Appendix C. 

"State" shall mc.m ~eState ofNew Jersey. 

"Str:tement of Work" or "SOW" shall' mean the stAtement of work for implementation of 
the :R.(!m~ial.De11ign, Remedial Action, and Op~ation and MainteP~~e at the Site, aa set forth . 
in Appendix D to this Consent Decree and any modifi~ations made in accordance with this 
ConscntDecree. 

. . 
"Supervising Con~actor'' shall mean the principal contractor retained by the Settling 

Defendant to supervise and direc~ the implementation of the Work un¢er this Consent Decree. 

"United States .. shall mean the United States of America. 

"Waste Material;. shall mean (1) any "hazardous substance .. under Section 101(14) of 
CBRCLA. 42 ti. S, C. § 9601 (14); (2) any pollutant or contaminant .under Section 101 (33 ), 42 
U.S.C. § 9601 (33); and (3) any "solid waste" under Section 1 004(27) of RCRA. 42 U.S. C. 
§ 6903(27) . 

.. Work" shall mean aU activities Setilini Defendant is required to perfonn under trus 
Consent Decree,·except those required by S~tion XXIV (Retention of Records). 

V. ~Ebl]RAL PROVISIONS 

S. Objectives of the Parties. The objeetives ofthe Parties in entering into this 
Consent Decree are to protect public health or welfare or the envirorunent at the Slte by the 
design and implementation of response actions e.t 'the Site by the Settling DefendanL 
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. 6. Commitments by Settling D~feni!HJit.. Settling Pefeiwant -shall fina:nc~:: and 
peifonn the Work jn aecordance with this .Consent Decree; the ''Renredial Action Objectives'! 
and Table 14 of the ROD; the ESO; the SQW; ~d aU work plans and other plans, standards, 
specifications, and schedules set forth' herein or dcve1oped by· S~tling ·P.efendant and approved 
by EPA pursuant to this ConseDt Decree. · 

· · 7. · Com~Jiauce~Witb.Awlicabte taW. Ail activities·undertak~ by settling 
Defendant pursuant to this Consent Decree· shall be performed in accordance with the 
requiremEIIltc of all applicable Federnl t~nd Stnto l~ws and rc~lations. Settling Dcfc~dant must 
also comply with all applicable or relevant a.i1d appropriat~ requirements of aU Federal and. State 
environmental laws as set forth in the ROD, BSD and the SOW. The activities conducted 
pursuant. to thi~ Consent D~. jf approved by EPA. shall be considered to be consistent with 
theNCP. 

8. ·Permits. 

a. As provided in Section 12l(e) ofCERCLA and Section 300.400.(e) ofthe 
NCP. no pennit shall be re<}u.iied.for any portion of the Work conducted entirely on•site (i.e., 
within the areal cxt~nt of contnmi.nll.tion or in very close proximity to the ~ontaminMion and 
necessary for implementation of the Work). Where any portion ~fthe Work that is not on-site 
requires a federal or state pefl!rlt or approval, Settling Defendant shall submit timely and 
eomplctc applications IUld tcl\:0 aiJ other t~otions 'ncoo:i~IU')' to obtAin aiJ s:uch pcnnit' or appro~als. 

b. The Settling Defendant may seek relief under the provisions of S~ction 
.xvn (Force Majeure) ofrhis CorisentDecree fo.r any delay in the performance of the Work . 
resulting ftc!~ a failure to obtain, or::. delay in obtaining. any pcrmitn:qujred for the Worlc. 

c. Thi::. Consent Decree is not, and shaH n.ot be construed to be, a permit issued 
p~rsuant to any federal or zstate statute or regulAtion. ··· 

Vl PERFOJWANCE OF THE WQRJ> BY SETI1JNQ DEFENDANT 

9. · Sch.:ctjoa uCSp,l)ervjsing Contractor • 

. a. · All aspects of the Work to be petfonned by Settling Defendant PU!SUant to· 
Sections Vl (Perfonnance of the Work by S~ttling Defendant). V1l (Remedy R~view), vm 
(Quality Assurance, Sampling and Data Analysig}, and XV (Emergency Respo~se) of this 
Consent Deere~ .shall be under the direction and &upctvi~ion ofthc Supervising Contractor, the 
selection of which shall b~ subject to disapproval by EPA.· Within ·seven ·{7) days after the 
lod.ging of this Con.Sent Decree, Settling Defendant shall notify EPA in writing of the name, title. 
and qualifications of imy contractor proposed to be the SupefV!sing Contractor. ·With respect to 
any contractor proposed to be Supervisin2 Contractor, Settling Defendant sh~ll demonstrate that 

. the proposed contractor has a qualitY system that ~omplies with ANSIIASQC E4-1994, 
.. Specifications and Guidelines for Quality Systems for Environmental Data Collection an.c.t 
Environmental.Teetnology Programs." (American National Standard, January S, 1995), by 
submitting a copy of the proposed contr;1ctor's Quality Management Plan (QMP). The QMP 
should be prepared in ac.cordance with "EPA Requirements for- Quality Management Plans 
(QAIR~2)" (EPNZ40iB.Ol/002, March 2001) or equivalent documentation as detennined by 

· EPA. EPA will issue a notice of disapproval or an author.i?,ation to proeeed. If at any time 
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thereafter. Settling Defendant propose$ to change a SuperVising Co~trac~or, ~ettling,_Defendant 
shall give such notice to EPA and must obtai~ an authCIQzation to ·pr()Ceed frOm. EP. A: befQrc the 
new Supervising Contraetorpcrforins, diteets~ or supervfses any Work under this.Consent :·. .. ., 
~~~ . . 

b. · If EPA disapproves a proposed Supervising. Contractor, EPA will notify 
Settling Defendant iii writing. Seuting Defendant s'haU submit to EPA a list of contractors·, 
including the qualifications of e~ch contractor, that would be acceptable to ·at within thirty {30) 
. days ofre~eipl of .B.P A's di511,pjnoval of~e cant::raCtor previously proposed. EJ> A :Wil.l provit1e 
written notice of the names of any contractor(&) that it disapproves and an authorization to 
proceed with respect to any of the other contractors. Settling Defendant may select any 
contractor from that list that~;; not disapproved and shall notify EPA of the name.ofthe 
coniractouelcctc:d within fifteen (15) c!Ays ofE.PA's authorization to proceed. · 

c. If EPA fails to provide wrinc:n notice 'of its authorization to proceed or 
disapproval. as prov.ided in ~is-Paragraph and this failure prevents the Settling Defendant frorn 
meeting one or rnore deadlines in a plan approved by the EPA pursuant to this Corisent Decree, 
Settling Defendant may seek relief under the provisions of Section XVn (Force Majeure) hereof. 

10. ·P.R·R.emei:lial and Remedial 'Qj:sign. 

a. All pre-Remedial Design activities shall include, at a minimum. the prc:;-
Remcdial Design tasks identified in the SOW. 

b. . · Within thirty (30) days after ·EPA's issuance of an authoriza~on to proc~cd 
pursuant to Paragraph 9, Settling Defendant shall submit to EPA a.· work pl:m for the design of 
the Remedial Action at the Site ("Remedial Design Work Plan" or "RD Work Plan"}. The 
·Remedial Design Work Plan shall.provide for design of the remedy set forth in ~e ESD, iri 
aCCOrdance with tbe SOW and ior achievement l)f the P<".tformat1C'.e S.tand~ds: and other 
requirements set'forth in the applicable sections of the ROD, the ESD, this Consent Decree 
and/or the SOW. Upon its approval by EP~ the Remedial Desiill Work Plan shall be 
incorpOTatcd into and hecome enforceahle under this Consent Decree. Within fifteen (15) days 
after EPA's issuance of an authorization to proceed, the S'ettlin~ Defendant shall submit to EPA a 
Health and Safety Plan for field design activities which conforms to the applicable Occupational 
~afety and Health Adminjstr-ation and EPA requirements including, bu~ not limited to, 29 C.F .R. 
§ 1910.120. 

c. The Remedial Design Work Platl shall include plans and schedules for 
implementation of all remedial design and pre--design taskS identified in the SOW: 

. d. Upon approval of the Remedial Desisn Work Plan by EPA, and submi~l 
of the Health and Safety Plan for all field activitiest~ EPA, Settling Defendant shall conduct the 
Remedial Design work in aceordance with the SOW,_ the ESD and the Remedial Design.Work 
Plan. The Settling Defendru)t rhall submit to EPA all plans, submittals and other dcliv<:rablcs 
required under the approved Remedial Design Work Plan in accord~ce with the approved 
schedule forreview al\d.approval PI!ISU':mt to Section XI (EPA Approval of Plans and'Othtt 
Submi$Sions). Unless otherwise directed by EPA. Settling Defendant shall not commence 
.further Remedial Desigtt activities at the Site prior to approval of the Remedial Design Work 
Plan. 
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e; The preliirunary design ~bmittal shall include, at a minim~ the · 
·prcliminacy design ~u~ents'idcntificd in the SOW. .; · .· . . ,,, . 'j 

f. The i11tcnnediate design submittals, if required by EPA or if independently . 
submitted by the Settling D~fcndant, shall be a continuation and e~pansion of the prelimituuy 
design. Any vaJue engineering propos~s must be identified·and evaluated during tms review. 

g. The pre-finaVfinal design submittai shall in!=lude, .at a mini~um. the pre. 
rtnaVfinal design ~'Juirements idmtified in the SOW. . 

11. . Remedial Action. 

. a. Within sixty {60) daY. after the approval of thr; final design submittal, 
Settling Defendant shall submit to E.P A a we~rk plan for the performance of the Remedial Action 
at the Site ("Remedial Action Work Plan}. The Rell'!edial ACtion. Work Plan shall provide for. 
construction and implementation of the remedy set forth in the ESD and achievement of the 
P.:rformance Standards, in ac~ord~e with this ~nsent Decree, the applicable sections ~fthe 
ROD, the ESD, the sow. and the design plan$ and specifications developed in accordance with 
the Remedial Design Work Plan and approved by EPA. Upon its approval by EPA. the 
Remedial Action Work Plan shall ~e inCQll)orated into and become alforceable under this 
Co.nsent Decree. At the sametime it irubr:nits the Remedial Action Work Plan, Settling 
Defendant shall submit to EPA a Health .and Safety Plan for field activities required by the 
Remedial Action Work Plan, which confonns to t~e applicable Occupational Saf~ty and Health 
Adrninis~ation and EPA requirements including,.but not limited to, 29 C.F .. R. Section 1910.120. 

b. The Remedial Actiori Work Plan shall include plans arid 5chedules for 
implementation of ~I remedial action tasks. identified in ~e SOW. · 

e. Upon approval of the RemedJal'Action Work Plan by EPA, Settling 
Defendant shall implement the Remedial Action, including all activities requited under the 
R..emedial Act1on Work Plan in acc()rd:mcewith the SOW, the ESD, the.Remedial Action Work 
Plan, and other plan·s.and ~chedules developed and approved thereunder. The Settling. Defendant 
shall submit to EPA all plnns, submittals, or other deliverable$ requ!ud under the approved 
Remedial Action Work Plan in accordance with the approved schedule for review and approviil 
pursuant to Section Xl (EPA Approyai ofPilllli and Other Submissions). t'!nless otherwise 
directed byE? A, Settling Defendant shall not commence physical ·Remedial.Action activities at 
.the Site prior to .approval of the Remedial Actibn Work Plan. · · 

12. a. . The Settling Defendant shall continue to implement the Remedial Action 
and O&M, in ~eonLmce with the SOW, the ESD, and other pllllU and schedules developed and 
approved thereunder, Wltil the ~erfor'mance Stundillds are achieved and for so long thereafter as 
is r.i!h~!>l't ti'"1}Hir~ under this Consent n~ree. lJpnn apprnval of the O&.M PIAn. ir r;;hall be 
incorporated into and become an enforceable part ofthis Consent Decree. 

13, Mndifkali01l..9ftbe SOW or R.:1ated Work Plans. 

a. If SPA determines that modification to the work specified in Ute SOW 
and/or in work plans. developed pursuant to the SOW is necesslll)'1o achieve and maintain the . 
Performance Standards or to cmy out and maintain the ~;ffectiveness of the remc:dy set forth in . 

. the ESD; EPA may require that.such modification be incorporated in the SOW and/or such work. 
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plans, provided. however, tha! a mo.dification may only. be required .p:ursuant to this Paragraph io . 
. '~e extent that it is ~onsist~nt:y.rith the ilcopc of the remedy described in the ESD. · 

· b. :. For the purposes of this Paragraph 13 -and ·Paragraph·48 only, the .. scope of 
the remedy dc~cribed in the ESD" is: (1) Extraction and treatment of contaminated growtd water 
ul.ilizing· .flocculation, claii!ication, fil!Tation, ~ular activated carbon (GAq units and final pH 
adjustment; (2) R~injection of the t:t:eated effitient. into the overbufden water-bearing zone; (3) 
Pcrfonn~g groundwater sampling with on-site moni.toring ~ells, sentinel wells and residential 
we Us tu e:risurc that the cOnt.ami.nllliuu cun~;;cnlrllli6ns lli'e being reduced on-site; ( 4 j Establlshing 
a classification exemption area (CEA) for impact~ ,ground wat~ untif constituent concentt3tions· 
in ground water meet the New Jersey Water Quality Standard,!; and (S) Operation and 
Maintenance and long~ term monitoring related to' ~e W Jrk. · 

c. If Settling 'Defendant objects to any modific,tion. determined by EPA. to be 
necessary pursuant to this Para~h, it may seek d.i$p\lto resolution pursuant to Section xvm· 
(Dispute Resolution), Paragraph 62 {record review). The .SOW and/or ~elated work plans shall 
be modified in ac~rdiUlce with fmal resolution of the dispute. 

d. Settling Defendant shall implement a~y work required by e.ny 
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in 
accordance with this Paragraph. · 

c. Nothing in this PMagraph sh-all be construed to limit EPA's authority to 
require performance of further response actions as otherwise provided in this Consent Decree~ 

. . 

14. Settling Defendant acknowledges and agrees that nothing in this Consent Decree, 
the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty or 
representation of any kind by Pl.Untiffthat compliance witb the work requirements set forth in 

- the SOW and the Work I'lan$ will achieve ~c ~crformmcc Shmdards: 

1 S. . a. Settling Defendant shall, prior to any off-site shipmpnt of Waste Material 
from the Site to an out-of-state waste management fu.cility, provide written notification to the 
appropriate state envir-onmental official in the r:eceiving facility's state and to the EPA Project 
Coordinator of~uch shipment of Waste Material. However, this notification requirement shall 

. not apply to any off-site shipments when the total volume of all such shipments will not exceed 
1 b cubic yarde. 

(1) . The Settling Oefendant s~all include in the written notification the 
following infonnation, where available: (i) the.name and locnticin of the· facility to which the 
Waste Material is to be shipped; (ii) the type and quantity. of the Waste Material to be shipped; 
(iii) the expected schedule for the shipment of the Waste Material; arid (iv) the method of 
t~ortation. The S~ttling Defertd~t shall notify the state in which the plannt'd rec-.civing _ 
facility is located of major changes in the shipment plan, such as a deeision to ship the Was~e 
Material to another facility ~thin the same state, or to a fooility in anoth!i state. 

{2) The identity of the r6ceiving fll~o.:ility and state Will be detennined 
by the Settling Defendant following the award of the: contract for Remedial .Action construction. 
The Settling Defendant sball provide the information required by _paragraph lS.a as soon as 
practicable after the award of the contract and before the Waste Material is actually shipped. 

9 
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b.; . Before ~bippi~g·~yha.Zil.rdous sdbst:inces;·pouutiults~ or contathinant&-
from th-e Site to an ofT-sitc'ldcation;1Settling Dcfendim(snall obtaiil.E.P A's ~fieation that the 
proposed reCeiving facilit)/ia·operating in cqm[>lian~~ w1ih the'tequirementi:ofCBRCLA Section 
12l(d)(3) and 4~ C.F.R 3~0,440. Settling Defendant sh3ll oniy .send hazardous substances, . 
poJJutants, or contaminants froni the Site to II.D off-site fapilitY that co1nplies with the · 

. requrrements of the stalutory provision and regulations cited iri th·e preceding sentence.· 
• • J' 

VD. REMEDY REVIE~. 

16. Periodic Reyiey,:. Settling Defendant shall eonduct .. any studies and investigations 
as requested by EPA~ in order to pmnit EPA to conduct reviews of whether the Remedial Action 
is protective.ofhnm~m health and the environment at l~t every fi-ve years as required by Section 
121(c) ofCERCLA and any applicable regulations. 

17. EPA Sel~jon of Further Response Actjgn~. If EPA detennines, at any time, that 
the Rernedi<ll Action is ~gt protective prhwna.u Jseaith aud tl11~: euvir~runc::ut, EPA imty sc:lc:ct 

furiher response actions for the Site in accordance with the requirements ofCERCLA and the 
NCP • 

. 1$. Qpportunity To Comment. Settling Defendant and, if required by Sections 
113(k)(2) or 117 of CERCLA, the pu!;llie, will be pr9vided with an opportunity to 'comment on· 
any further response actions proposed by E.P A as· a result of the review conducted pursuant to 
Section 12l(c) of CERCLA and to .submit written comments for the record during the comment 
p~od. · · 

19. Settling Defengant's Obligation To Rerfonn Further Response Actions. IfF.PA 
·selects further response actions for the Site, the Settling Defrndant shall undertake such further 
response actions to the extent that the reopener conditi~ns in Paragraph 77 or :?aragraph 78 
(United Stat~s' n::5crvations ofliabilityb~~ on unlcnown conditions ·or new infomution)"arc 
satisfied. Settling Defendant may invoke the procedures set forth in Section XVIn (Dispute 
Re~olution) to dispute (1) EPA's detennination that· the reopt11er conditions of Paragraph 77 or 
Pa.rosrapb 78.ofS&etion XX (Covennnta Not To Sue by:Ph1inti.l'f) a.re so.tiafied. (2) EPA'& 
detenninn.tion that the Remedial Action is not protective ofhunian health and the envirorunerit, 
or (3) EPA's selection' of the furiher response actions. Disputes pertaining to ~e whether the.·· 
Remedial Action is protective or to EPA•s selection of further response ~ctions shall be :t:esolved 
·pursuant 1o Paragraph .62 (record review). · 

20. Submissions of Plans; If Settling Oefend~f is required to p~rfonn th~ further 
response actions pursuant to Paragraph 19, they shall submit a plan for such work to EPA, for 
approval in accordance. with the procedwc:s set forth in Section VI (PerfoiJJlance of the Work by 
Settling Defendant) and shall implement the plan approved by EPA in aceordBnc.e with the 
provisions·ofthis Decree. · 

Vm QUALITY ASSORANCE. SAMPIJNQ, 00 DAIA @.ALYSI,S 
. . . . 

21. Settling Defendant shall use quality assurance. .quality control, and chain of 
custody procedures for all treatability, design, compliance and monhorin:g samples in acCQrdance 
with ''EPA Requi~ents for Quality AsSU!Mce Project PlllilS (QNRS)" (EP N240/B.Ol/003. 
Match 2001) "Guidance for Quality Assurance Project Plans (QA/G-S)''(EPA/600/k-98/018, 
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Fcbruruy 1998)~ arid subsequent amendments to such guidelines upon notification by EPA to 
Settling DcfendiUlt of such amendment. Amended guidelines shall apply only to procedures_ 
conducted after suCh notification, :Prior to tho eommeqceme.nt Of ,any moni~oring project )lnder 
this Consent Decree, Settling Def'endant shall submit to EPA for approval, a Quality .A$surance 
Project J?la.n (''QAPP'') tha~ is consistent with tho SOW and tho NCP. lfrelovlint to the 
proceeding, the Parties agree 1hat·validated sampling data generated in accordance with the 
QAPP(s) and reviewed and approved by EPA shall be •issible as eviderl;Ce. without objection; 

· in any proc.eedins under thil Decree. Settling Defendmt shall ensure that .EPA pe:rsonnol :Qw. its 
authorized representatives aie allowed access .at reasonabl~ tiweiJ to ail laboratories uti~ized by 
Settling Defendant in implementing this ConsenfDecree. In addition. ·settling Defendant shall 
ensure.that such labor!ltories. shail analyze all smnples submirted.by EPA pursuant tl:' the QAPP 
for quality assurance monitoring. Settling Defendant shall ensure that the laboratories they 
utilize for the analysis of samples taken pufSU\U:Jt to this Decree perform all analyises according to 
~~~cepted EPA methods. AcceptNJ EPA me.thods ·consist of those methods whic~ are documented 
in the ( .. Contract Lab Program Statement ofWork for lnorganic Analysis" and the .. Contract Lab 
Program Statement ofWork for Organic Analysis," dated February 1988], and ariy amendments 
made thereto during the course of the implementation ofthill Oecree; hnwl'!vru-, upon :~pJITn'V~l hy 
EPA the Settling Defendant may usc other analytical methods which aro as stringent as or more 
stringent than the CLP· approved m.ethods. Settling nc·rendant shall ensure· that all laboratories 
they use for analysis of samples taken pursuant to thi$ Consent Deer~ participate in an EPA or · 
EPA-equivalent QA/QC program. Settling Defendant &hall only use laboratories that have a 
documented.Quality System which complies with ANSI/ASQC E4-1994, "Specifications and 
Guidelines for Quality Systems for Environmental Data Collection and Environmental 
Technology Programs;' (American National Standard, January 5, 1995), and "EPA Requirements 
for Quality Management Plans (QAIR-2);' (EPAJ240/a-Oll002, March 2001) or equivalent 
documentation as determined by EPA. EPA may consider laboratories accredited under the 
National Environmental Laboratory.Acereditation Program (NELAP) as meeting the Quality 
System requir~ments. Settling Defendant shall ensure that all field methodologies utilized in 
collecting samples for subsequent analysis pursuant to this Decree will be conducted in 
a.ccor~ance with the procedures set forth in the QAPP approved by EPA. 

22. Upon request, the Settling Defendant shall allow split or duplicate samples to be 
taken by EPA or its authorized representatives. Settling DefendAnt ~a11 notify EPA not less than. 
twenty-eight (28) days in advance of any.sample collection activity unless shorter notice is · 
agreed to by EPA. In addition, EPA shall· have the right to take any additional samples that EPA . 

· deems necessary. Upon rcques~ EPA shall all~w 1M Settling Defendant to takr: split or duplicate 
samples of any samples it takes as part of the Plaintiffs oversight of the Settling Defendant's 

· ~plernentatio~ of the Work. 

· 23. Senling Defendant shall s~bmlt to :EPA two (2) copies ofttie results of nll 
sampling andlor tests. t>r other data obtain~ or g\:Iltrated by or on behalf 6f Settling Defendllnt 
with respect to the Site and/or the implementation of this Consent Decree unless BP A 11grees · . 
otherwise. · 

·24. Notwithstanding any provision of this C9nsent De¢ree, the United States hereby· 
tetajns all ofits information gathering and inspection authorities and rights. including 
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enforecmen~ actions related thereto, u~d~ CBR.'CLA. RCJt.A and any ~iher applicable statutes or 
regulations. . ,, :1!, .• ''li~< .11· .,;-,, :1\· ·.· . 

IX. ACCESS AN.Q JNSTrnJTIONAL CONTROLS 

25. ·.. If the Si1c, or my Oth13'' propmy where acccs:s cind/or:landlwat:Ct usc ~ctioruJ 
are needed to implement this.c<ms~t Decree, is owned or controlled by persons other than the 
~ettling Defendant, Settling Defendant shall use.beSt efforts to liecure from such persons: 

a.. ·. an agreement to provide acceS.s at all reasonable times to the Site, or other 
such property, fo~ the United Sta~es ari!il it~ repre&ent!ltives, including EPA and its reprcs~tatives . 
(incJuding contractors), for the putpos~ of conducting any activity related to this Consent Decree, 
including. but not li~ted to the foli~wing activities: · 

.. Site; 

(1) . Monitoring theW~; 

(2) . Verifying any data or infortnation submjtted to the United States; 

(3) Conducting inve~igations relating .to contamination at or near the 

(4) ObtainiQg samples~ 

{5) Assessi~g 1he neod for, planning, or implcmcntin& additional 
response.actions at. or near the Site; · 

. (6) Assessing implementation of quaiity assurance and quality control 
practices as depned 'in the approved Quality Assurance Project Plam; · · 

. (7) Implementing the Work purS'uant to the conditions set. forth in 
PIIJ'Ugr.Qph 81 of thill' Consent Decree; 

(8) Inspecting .and copying records, operating Jogs. contracts, or other. 
documents maintained or generated by Settling Defendant or its agents', consistent with Section 
xxm (Access to Infonnation); . 

• (9) Assessing Settling Defendant's complianc~ with this Cons~nt 
Decree; and 

(1 0) .Determining whether the Sitt or other property is being used. in a 
· . ·manner that is prohibited or restricted. or that may need to be prohibited or icstrici.Cd. by or 

pursuant to this Consent Oecrc;e; and 

b. an agreement, enforceable ~y the Settling Defendant and th~ United States, 
·to refrain 6-Qm u~ing the Site,. or such other property, in any maiiner that would interfere with or 
adversely affeCt the implement'ation, integrity, or protectiveness of1he remedial measures to be 
perfonned purs1.1ant to ibis Consent Decree. Such restrictions include, but are not limited to, the 
installation of fencin.2 to prevent access to the treatment plant and the two flush mounted 
recovery w~tls by unauthorized personnel. 

e. the execution·and recordation in the County Clerk's office of Somerset 
County, State ofNew Jersey, an easement. ronning with the land, that (i) grants a right of access 
for the purpose of conducting any ~ctivity related to this Consent Decree including; but not · 
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limited to, those aqtiviti~$list~ in Par;igraph 25.a. of this Consent Decree, and (ii) sranfS ~e . 
right to enfor~ the landlwaterrestricti~ns U~tcd:~ P:ru:t~b :iS.b Qf,this Co~f:Ot Dec~~ or .
other restrictions ·that E~ A dctemrines ·arc n~es~ary 10. implement, e~sure ilon:-interf~te .. with~ 

· or ensure the protectiveness of the remedial inea5ures ·to bc{perfoimed pursuant to this Consent 
· Decree.· The access rights and/or rights· to enfore-e the land/Water use iestrictious shailbe granted 
to the (i) United States, on behalf of EPA, and its representatives, (ii) the State 'and its :, · 
lc:p~sentatives, (iii) tJ'le ·settling Defendant and i~ representatives, and/or other appropria.r.e 
grail tees as determined by EPA. If EPA so requests, SettlU,.g Defendant shall, within forty-five 
( 45) days ofEP A's request, subn1it-to ~A for n:viow and ~oval with respect to such 
property: · · · 

. . 
(1) A draft.easement, in substantially the fon:n attached hereto as 

Appendix E, that is· enforceable under the laws of the State of New J¢I'Sey, and 

(2) A current title in.Surance commitment of some other ~denee of 
title acceptable to EPA. which shows li,tlc to the land described in the easement to 
be free and c::lear of all prior liens and enctimbranccs (except when thoso liens or 
encumbrances are approved by EPA or when. desj:Jite best efforts. Settling ·. 
Defendant is unable to obtain release or subordination of such prior liens or 
encumbrances). 

Within fifteen (15) days ~f:EPA'11 Dpprovaland accepti1Il.Cc of the c~U.cmcnt All~ the title 
evidence, SetttingDefend~t shall update ~e ijtlc search and, ifit is det.ennined that nothing has 
occurred since the effective date of the commitm~t to affect t}le title adversely, the easement 
shall be recorded with the County Clerk of Somerset County. Within thirty (30) days of the · 
recording the easement, Senling defendant s~l provide EPA with a final title insurance policy, 
or other final cvid~nce oftitle acceptable to EPA, and a certified copy of the originai recorded 

.. casement showing the clerk's teo<?rding GtomP'· If the c~omcnt is to be conveyed to the United 
States, the easement and title evidence (includll1g final title evi<3enee) sbaU be prepared in 

·accordance with the U.S. Department of Justice Title Standards 2001, and approval of the 
·:;ufficiency oftitle must be obtained~ required by 40 U;S.C. Section 255. 

26. If (a) any acc~ss or land/water· use restriction agreements· required by Paragraph 
25.a. or 25.b of this Consent Decree are not obtained within forty. five (45) da)'S ofth~ da.te of 
entry of this Con5ent Decree, (b) any access easements or restrictive easements required by 
Paragraph 2S.c ofthis Consent Decree :qe nol submitted to EPA in draft form within forty·five 
(45) days ofEPA's request for such an easement, or (c) Settling Defendant is unable to obtain an 
agreement pursuant to Paragraph 25.c.(l) ftom the holder of a prior lien or encumbtance to · 

· release or subordinate 'such lien or encuinbraneo to the casement being created punuant to this 
Consent Decree within forty-five (45) days of the date of entry of this Consent Decree, Settling 
Defendant shall promptJy not:ltY the ·united States in writing. and shall include in that notifiCation 
a summary of the steps tliat Settling Defendant has taken to attempt to comply with Paragraph 25 
ofthis Consent Decree. The United States may, .as it deems appropriate, aSsist Settling Defendant, 

· in obtaining access or ,land/water use rt!sttictions, either in the torm or contractual agreements or 
in the fonn of easements miming with the land, or in obtajning the release or subordination of a 
prior lien or encumbrance. Settling Oefendant shall reimburse the United States for all costs 
incurred, direct .or indirect, by the United States in obtaining such acces6, Jandlwat~ use 
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re~trictions, ~andl~r the reJease/subotdination of prior lien~· OJ: encumbrances in~luding. but not 
Jirilited to, lbe C08t oht1omey t~e ah<l"lh~ amount of monetary considtth.tion paid or j~ · · 
compertsatic;m. · ·.· , ·: · ·" 1: · ,. · ,. 

27. · lfEP A determines that land/water use restiictioru in the fonn of state or local 
laws, regulations,. ordinances or other governmental controls- are needed to implement the remedy 
described in the ESD, ensure the integrity and protectiv.e:ness thereof, or ensure non·interfcrence 
therewith, ·settling Defendant shall ~6operate with J:PA's efforts to .secure such goverrunental 
controls. . · · 

28. Notwithstanding any provision ofthis Consent Decree, the United States retains 
all of its access authorities and rights. as well as all of' its rights to require land/water use 
restrictio11s~ including enforcement authorities related thereto. under CERCLA, R..CR.A and any 
other applicable statute orregul.ations. · · 

X. REPORTW REQUIREMENTS 

29. In addition to any other requirement of this. Consent Decree, Settling Defendant 
shall submit to EPA two (2) copies of written monthly pro.!P'eu teporti that comply With the 
requirements for the written monthly progress reports as described in the sow. 

30. · The Settling Defendant shall notify EPA ofany change in ihe ·schedule described 
in the ·monthly progress report for the pcrfonnancc of any activity, incJuc;iing,"but not limited to, 
data collection and implemet:~tation of work plans, no tater than seven(7) days prior to the 
performance of the activity: 

31.. . Up6!i tb.e occurrence of any event during performance of the Work that Settling 
Defendant are- required to report pursuant to Section 103 of CERCLA or Section 304 of the 
Emer2ency Plannilli and Comn1unity Right·to-know Act (EPCRA). Settling Defendant shall 
within 24 hours of the onset of such event orally notify the EPA Remedial Project Manager or, in. 
the event that the EPA Remedicil. Project Manager is unavailable, contact the EPA Region 2 spill. 
line at 732.548-8730. These reporting requirements are in addition to ihc reporting required by 

· CERCLA Section 103 or EPCRA Section 304. . · 

32. Within twenty (20) da)'S f:?f the onset .of such an event, Settling Defendant shall 
furnish to Plaintiff a written report, signed by the Settling Defendant's Project Coordinator, 
setting forth the events which occwred and the measures taken, and tO be taken, in response 
thereto. Within thirty (30) days of the conclusion of such an event, Settling Defendant shall 
submit a report sening forth all actions taken in response thctcto. · 

. . 
33. Settling D.efendant shall!!ubmit.two {2} copies of all plans, reports. and data 

.required by the SOW, the Remedial Design Work. Plan, the Remedial Action Wo.rk Plan, or any 
other approved plans to EPA in a~cordaoce with the schedules set forth in such plans. ~pon 
request by EPA, Settling Defendant shall submit in electronic fonn all portions of any report or · 
other deliverable Settling Defen.dant is required tci submit pursuant to the provisions of this· 

· Consent Decree.· · 

.34. AU reports and other documents subntitted by Settling Defendant to .EPA (other 
thllll the monthly progress reports referred to above) ·which purport to document Settling 
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Defendant's compliance with the te~ of this Ccns~t Decree shall be signed by an authori~ed 
representativc .. ofthe Settling Dc:fcndani'· · \:. : :· ... ··':• ~:•· ;:r-; · ;·i.· ::.: .:;· ·• ·.i: .. ·. · 

:-.. · ·xi ... lll'AA.PPROV/\L tiP Pi.ANS AND QTHE~ sut\MISsioNS ·,, 
,s. After review of any plan, rq>ort or other itan which is ~quircd 'to be submitted 

· fC!r app.roval pUrsuant to this Consent Decree, EPA; shall: {a). approve, in whole or in part, the 
submissio~ (b) approve. the submi.ssion upon spec:ified canditiops; (c) modify the submission to 

. cUre 1bo def'icimciO~j (d) Oisnppreve, in whola Of in p1U11 the subrniutJion, din;;cting thllt tbc . 
Settling Defendant modify the submission~ or (c) any cornbination of the above.. However, EPA 
shall not modify a subnli~sion without first jlroviding Settling Defendant at lc:ast one nQti~e of 
deficiency'and an opportunity to cure withjn fourteen (14) d;lys., except where to do ao would 
cause serious disruption to the Work or where previous submission(s) have been disapproved due 
to material defects and the deficiencies in the submission under consideration indicate a bad faith 
lack of effort to ~ubmit an.~~.ecept:able deli votable. · 

· 36. In the event of approval, ~pproval upon con&tions, or modiiication by EPA, 
pursuant to Paragraph 3S(a), (b), or (c), Settling Defendant shall proceed to take any action 
rc.quired by the pJan, report, or other it~m, as approved or modified by ~P A ~ubj eet only to their 
right to invoke the Dispute Resolution procedures set forth in Section xvnt (Dispute Resolution) 
with r~cct to the modifi~ations or conditioru; made by EPA. In the event that EPA modifies the 
submission to c:ure the d.eficlencfes pursuant to Paragraph 35(c) and the submission has a 
material defect, EPA retains itS right to seek stipulated penalti~s, ns provided 'in Section XIX : 
(Stipulated Pena!ties). 

37. R~su.Jwission of Plans. 

a. Upon receipt of a notice of disapproval p~ant to Paragraph 35{ d), 
Sc:ltling Defendant shall, within fourteen (14) clays ur :such tun~er ti~e ~ spcciJicd by EPA i1~ 
such notice:, coi:rect the deficiencies arid resubmit the plan, report, or other item for approval. 
Any' stipulated penalties applic8Qle to the submissi()n, as provided in Section XIX (Stipulated 
I'~nalti~). 6hallacCJl.l.C <luring the: fourtic:D (14) day period or othei.Wi:~~ !!ipc:cified period but shall · 
not be payable unless-the resubmission is disapproved or modi:fied due to a material defect .as 
provided in Paragraphs 38 ap.d 39.: 

b. · Notwhhstnnding the receipt of a notice of disapproval pUrsuant to: 
Paragraph ~.5(d), Settling Defendant ahall proceed, at the direction ofEP A, to take ~y "7tion 
required by any non-deficient' portion of the sUbmission~· Implementation of any non-deficient 
portion of a submission shall not relieve Settling DefeJ}dant of any liability for stipu]ate:d 

· penalti~s under Section XIX (Stipulated Penalties). 

l8. In the event that 11 resubmitted plan, repqrt or: other item,' or portion th~.of, is 
dis~pproved by EPA, 'EPA may again require th~ Settling Defendant to correct the deficiencies, 
in accordance 'with the preceding Paragraphs. ErA also retains the right to modify or develop the 
plan. report or other item. Settling DefendAnt !:hall implement any such pl.an, report. or i1em as 
morufied or developed by.EP A. subject only to their right to invoke the procedure~ set forih in 
Section XVIII (Dispute Resolution); 
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. , 39. If upon resvbmi~ion. a plan, report. or itm1 is disapproved ormo(liCied by EPA. 
41.!e to il materia~ def~t, Sr.ttliz}g Defenda:nrsh.aHb~ deemed 'to hav~ failed to.sub.mit such plan, 

· re.port. or item timely and .a~eq~ately unle.ss th~ SetHing_Defepdant.i.riypkes tbe di.spute resolution 
procedures set forth in Section_xvm (Dispute Resolution) and EPA's ~ction is overturned · 
pilrsuant to that S~tion. The provisions ofSectionXVm (Dispute ResoJ\ltion) and Section XIX 
(Stipuhted Perialtie5) shaU govern the implementation of the Work and accrual·a,nd payment of 
any stipula~ penalties during Dispute ·Resolution. If EPA's disapproval or modification ·is 
upheld, stipulated penalties shall accrue for such Violation·fr~m tb,e date on which the initial 
submission was originally requited, as provided in Section XIX (Stipul.ated Penaities). · · 

40. . Ail plans, reports, anclother items required to be submitted to EPA under this 
cO_nsent Decree shall, upcm approval or n:todification by EPA, be cnt'oreeable under this Consent 
Decree .. In th~ event EPA approves or modifies a portion of a plan, report, or ·other item required 
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be 
ctlforecable under this Coruent l;)ec:rce. 

Xll. P.&Q]EQI COORDJNATbRS 

41. Wlthin. fi:fteen (15) 41l)'& oflod~ng thia COn9cnt Decree, Settling Defendant and .· 
EPA will notify each other, in writing, of the name, address and telephone number of their 
respective designated Project Coordinator& or R.emed,iat Project. Manager or Alternate Project 
Coordino.tors" if required. If o. Project Coordinator or Remcdin.l Project MnMgc:r or Altcm!ltc 

·Project Coordinator initially designated. is changed, the identity of the successor will be given to 
the other P;uty at least five {5} working days before the changes occur,·unless impracticable, but 
in· no event" later than the actual day the change is made. The Settling Defendant's Project 
Coordin·aror shall be subject to disapproval by EPA and shall have the technical expertise 
sufficient to adequately oversee all aspe¢~ ofthe Work. The Set1li:ng Defendant's P~oject 
Coordino.tor thall not be CIZl e~ttom"Y for the Settling Defendm'lt in this mntter. He or she mo.y 
assign other representatives, including other contraCtors, to serve as a Site representative for 
ov~sighr of perfonnance of daily operations during remedial activities. · 

· 42. Plaintiffmay designate other representatives, .includiog, but not limited to, EPA 
employees, and federal contractors and consultants, to ob~er\te and monitor the progress of any 
activity undertaken pursuant to this Consent O~rce. EPA's Remedial Proj~t Managc:r shall 
have the authority lawfully vested in a Remedial Project Manager (RPM) and an On·Scene 
Coordinator (OSC) by the: National Contingency Plan, 40 C.P.R. P~ 300. In addition, EPA's 
Rcmediai·Project Manager shall have authority, consistent with .the National Contingency Plan. 
to halt any Work required by thia Consent Decree anci to take any necessary response action 
when slhc detennines that conditions at the Site constitute an emergency situation or may present 
llll.iiilmedia1e threat tCI public health or welfare or the environment due to relea:s~ or threatened 

·release of Waste Material. 

43.. EPA's Rerrledial Project Ma.nJ!.gcr.~d the Settling Defcnda,nt's Proj~t 
Coo.rdinator will me.et on an .. aq.needed" hasis. · 

.xm. ASSlJ'RANQE,QFABILITY TO COMPLETRWpRK 

44.· Within thirty {30) days of entry of this Consent Decree, Settling Defendant shall 
establish and maintain financial securitY in th~ amount of $3,00~,000 in one or more· of the 
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. . 
following forms itt order to s~_thc full and final completion ofWoikby the Settling 
Defendant: ; :' . . ·. • . :I ;· _.:· .. : .. 

·.a. . A suretY bohd gUaranteeing peri'orniance of the ·work; 
. . . 

'b. One or m.or~ irTevoea~le letters ~fcredit equating ih" total estimated cost · 
oftli~ Work; 

. . 
·c. 

United States;· 
A trust fun" ad,ministere!l PYa trustee acceptable in all respects to tho 

. d. A guarantee to perfo~ the Work by one or more parent corporatiOllS or 
suhsidiaries, or by one or mOTe unrelated cotporati.ons ~bat have a substantial business 

. relationship with the Settling Defendant; 

e. A demonstration that the Settllllg Defendant satisfic~ the requirements of 
40 C.P.R.. :Part 2Ci4.143(f). Rc:fen:ncc::s iu40 CFR 264.143 (f) to the ··sum of current closure and· 
post-closure costi estimates and the cunent plugging and abandonment costs ~stitpates" shall 
mean $3,000,000 for the purposes of this Section. 

45. ~the Settling Defendant seeks to demoilstrate·the ~bility to complete the Work 
through a guarantee by a third party pursuant to Pw.:agraph 44 .. d of this Consent Decree, Settling 
Defendant shall demonstrate that the gUarantor satisfies the requirements of 40 C.F.R. Part 
264.143(!). If Sen ling Defendant seeks to demonstrate its ability to complete the Work by means 
of the financial test or the corporate guarantee pursuant to Paragraph 44.d or·44.e, they shall 
resubmit sworn slatement.S conveying the infonnation requiredby40 C.F.R. Part 264.143(f) 
annually, on the anniv,-rsary of the Effective Date. In the event that EPA detennines at any time 

. that the fmancial a5surances provided pursuant to this .Section are inad~quate, SettliJ).g Defcmlant 
'shall, within thirty (30) days of receipt of notice of EPA's determination, obtain and pres~t to 
EPA for approval one of the o~cr fonns of financial assurance listed in Paragraph 44 of this 
Consent Decree: Settling Defendant's inability to demonstmte ~nancial ability to complete the 
Work shall not excuse performance of any activities·required under this Consent Decree. 

46. If Settling Defendant can show that 'the estimated cost to compl.cte the remaining 
·Work.has diminished below the amount set forth in Paragraph 44 ·above after· entry of this 
COnsent Decree. Settling Defendant may, on any anniversary date of entry of this Consent 
Decree, or at any other time agreed to by the Parties, reduce the amount ofthe financial security 
provided under this Section to the estimated cost·ofthe remaining work to be performed. . 
Settling Defendant shall submit a proposal fpr such reduction to EPA, in :accordance with the 

· requirements of this Section; and may reduce the amount of the security upon approval by EPA. 
In the: event of a ·dispute, Settling D&fendant may :tcduce the amount of the security 'in accordance 
with the final administrative or judicial decision resolVin~ the dispute. · 

4 7. Settluig Defendant m·ay change the form of finan~ial.assurance provided under 
this Section at any time, upcin notice to and approval by EPA, provided that the new form or 
assurance meets lhe requirerne~ts of.tbis Section. In the c;vc:nlof l1. w~pult:~ Sc::llling Dc;feuullJlt 
rnay change the fonn 'of the financial assurance only in accordance with the final administrative · . 
or judicial decision resolving the dispute. 
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· . XIV. <;ER.:lJEKATION OF- COMPLEIIQN . 
. ' • , • • . , I 

· · ~ 48."·· . ·€ompl¢tjdp Ofthe Remedial Action:· ,:,. · iti 3~>.; . . ~: . •:· 

. ~.' . ~: . .· within ~~~y (90l 'ciaYs aftc~·seii1ins riht;~dant ~ncludes that\he ·: 
Remedial .Action has· been fully perfonned, Settling Defendant shall schedule and conduct a pre--
certification inspection to be attended by Settling Defendant and :gPA .~ after the pre- .. 
Certification inspection, the Settling Defendant still believes that the Remedial Action has been 
fully performed, it sb:i.ll submit a written report requesting certification to EPA for approval 
pursuant to Section XI (EPA Approval of Plans and Qther·Sub.miSsions) within. thirty (30) days 
of the inspection. In the repOrt. a registered· professionlll engineer and· the Settling Defendant's 
Project CoOrdinator shall that the Remedial A-ction has been C.ompleted in full satisfaction ofth~ 
requirements ,_.fthis Consent Decree. The written report shall include as~built draw.ings signed 
and stamped by a prof~ssio;nal engineer. The report shall contain the fotiowing state_ment, signed 
by a responsible cOJporate official of a Settling Defendant or the Settling Defendant's Project 

. Co.ordinator: · 

To the best of my knowledge, after. thorough investigation, I certify that the 
informatior cont2ined in or ace¢mp~nying this submission is true, aecurate and 
complete. I am awar!= that there are significant penalties for s\lbmitting false 
infonnatio11, including the possibility of fine and imprisonnlent for knowing 

· violtltions. · 

If. after e~mpletion of the pre-certification inspec~~on and T.eceipt and reviow of the written 
repprt, EPA deteri:nines that the Remedial Action or any portion thereoflW not been completed 
in accordance with this Conse'nt De~ree, EPA will notify.Settling .Oefendant in :writing of the 
aCtivities that tnust be undertaken by Sett1i.;'lg Defendant pursuant to this Consent Decree to 
complete the Remedial Action, provid~ however, that EP~ ma¥ only require Settling 
Defendant to pe,rf(lnn such activities pursuant to this Pa.ragraph to the extent thatsuch activities 
ere consistent with the .. scope of the remedy described in the ESD ," as that term is defined in 
Pa.n1graph 13 .. b. EPA will setfortldn tho notice· a sch¢dulc forperfonna.nce of such activities 
consistent with the Consent D.ecree and the SOW or require th~ Settling Defendant to· submit a 

· schedule to EPA for approval pursuant to Section XI (EPA Approval dfPlans and Other 
Submissio~). Settling Defendnt shall perform all activities .described in the notice in 
accordance with the specifications and schedules t:stablishcd pursuanno th,is Paragraph, subject 
to their right to invoke the dispute resolutiol1 procedu~s set forth in S~tion xvm (Dispute 
Resolutio~). 

. . b. If EPA concludes, based on the initial or any subsequent report' requesting 
Certification of Completion that the Remedial Action. has been perfonned in accordance with this 
Consent Decree, EPA will s:o certify in writing to Settling Defendant. 11Us certi~cation shall 
constitute tbe Certification of Completion of the J:te~edial Action for purposes of this Consent 
Decree, inc1ud~n;i. but not limited to, Section XX (Covena.nts Not to ~ue by Plaintift)). 
Certificll.li.on of Completion ofthe Remedi~l Action shall not affect SC'ttling Defendant'a 
obligations· under ~is Consent Decree. 
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49. Comp]etjOMf!b~Woxk · ·· .:· . 
. , ~ , : , . ..··. • , . ·. . . , ;. I' ~·· , ·• ! . •• • .. < · . ~-a. .:· \Vit~ nine!>' (90) da)'s a~er S~ttling))efend~i co~cludes th~t ;~11 phaSes 

. ofthe Work {including 0 & M), have been tully performed and the Performance Standards have 
been attained, Settling Defendant shall schedule and conduct a pre--certification inspection to be 
attended by Settling Defendant ~d EPA. If, after the pre-certification inspection, lhc Settling 

. Defendant stiU believes that the Work has been fully p~fonned imd the Penormance ~tandards 
have been attained, Settling Defendant shall sub~t a written report. by. a registered professional 
engineer stating that ~c Work has been completed in full satisf~tion of the-requirements of this 
Consent Dcetec. The report shall contain tlie following statement, signed by a. responsjble · 
corporal~; official of the Settling Defendant or ihe Settling Defendant's Proj_ect Coordinator: 

To the·best.ofmy knowledge, after thorough investigation, I certify that the 
· infonnation contained in or accjmpanying this ·submission is true, accui'ate and 

CQIDpl.,te. I :unaware that there are cignificant penalties for submitting f~al!le 
infoimation, including tho possibility of fine and imprisonment for ·kilo wing 
violations. 

If, after review of the written i'q>ort,· EPA drlermines that any portion of the Work ha:s not been 
completed in accordance with this Co1.'1!tellt Decree, EPA wiU notify Settling Defendant i.n writing · 
of the activities that must be undertaken by Settling Defendant pursuant to this Consent Decree to 
complete the Work, proVided, however, that EPA may only require. Settling Defendant to 
perfonn such activities pursuant to this Paragraph to the ext~t that such activities are consistent 
with the "scope o£'the Tc::rncdy descn'bed in the ESD:' as that term is defined in Paragraph 13.b. 
EPA \\ill set forth in the notice a schedule for perfonnance of such activities consistent with the 
Consent Decree and the SOW or require the Settling Defendant to SUQmit a schedule to Ef A for 
approval pursuant to Section xt (EPA Approval ofPians and Other Submissions). Settling 
Defendant shall perform all activities d~cn'bcd in the notice in accordance with the , 
specifications lllld schedules estabJ!.shcd therein, subject to their right to invoke the dispute 
resolution pTO(:cdurcs set.forth in Section .xvm {Dispute Resolution). .. 

b. lfEPA concludes, based on the initial or any subsequent request for 
Certification of Completion by Settling t>cfendant that the Work has been perfonned in 
accordance with this Consent Decree and that the Perfonnaricc Standards have been achieved, · 
EPA will so notity the Settling Defendant in writing, 

. XV.' gMERGENQ:BESPONSE 

SO. · In the event of any .action or occurrence during the performance of the Work 
which causes or threatens' a release o(Waste Mat~al frorn the Site ~at constitutes an emergency 
situation or may presentm immediate tlu-eatto public helllth or welfare or the environment;. 
Settling Defendant shatl, subject to Paragraph 51, in'UnedillteJytake all appropriate action to 
prevent, abate, or minimi~r;; such release or thre.at of release, and shall immediately notify the 
EPA's Remedial Project Managtv"1'.·.lfthe R~medial Project Manager is unavailable, the Settling 
Defendant shall notify the EPA R_<;!gion 2 spill line at 732-548~8730. S~ttling Defendant shall 
take such actions in consultation with EPA's Remedial Project Manager or other available 
authoriz~d EPA. officer and in acc_ordancc with all applicable provisions orthe Health and Safety 
Plans, the Contingency Plaris. and any other applicable. plans or documents developed pursuant to . 
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the SOW. In the .e~ent that Settling Defendant fails to take ~ptopriate resp~mse action as . 
r,equ¥ ~~ this .. s~~ion, apd :t;WA t~es;~uch ~ction inst_tad,.Settli~g D_efen~ant shall ~imburse 
,EPA aU costs of~erc~ actioJl notJnco':Uistect with the N:C.P. · ... 

51. Nothing in the preceding P~agraph or in this Consent Decree shail be d~med to 
limit any authority of the Unit~ States.a) to take all appropriate action to. protect hunlan health 
and the environment or to prevent, abate, ~spond to, or minimize an actu.al or threatened release 
:of Waste Material on, at,·or .from the Site, or b) to dirc:et or otder such action. or seek an order 
fu>m the ~urt, to protec_t huinan health and ·tli~ envirorimen( or .to prevent, abate, respond to, or 
minimize an actuafor threatened r~lca,.~ic of Waste Material on; at, or from the Site, subject to 
Section XX {Covenants Not to Sue by Plaintiff). · · 

' . . ' . . 

XVI. INPEMlf.:t<1C~TIQN ANp tNSl~IZ· 

S2. Settling Defondant's·lndernnificatjon of the United StateS 

a: The .United States does not ~sume any liability by entering into this 
agreement or by virtue of any designation of Settling Defen~t CIS EPA's authorized 
representatives under Section l04(e) ofCERCLA. Settling Defendant shall indemnify, save and 
hold harmless the United States and its officials, age~s. employees, contractors, 1n1bcontractors, 
·or representatives for or froro any and all claims or causes of action .arising from, or on account 
of~ negligent or other wrongfut.acts or omissions of Settling Defendant, its officers. directors, 
employees, agents, contractors, subcontractors, and any person~ acting on their behalf or under 
lheir control, in carrying out activities ptirsuant to this·Consent Decree, including, but not limited . 
to, any claims arising from any designation of Settling Def'end~t as EPA's authorized 
tepre!i1cntalives under Section 104(e) ofCERCLA. Further; the Settlipg Defendant agrees to pay 
the United States all costs it incurs including, but not limited to, -attomcys fees and other 
expenses oflitigation and scltlement arising from, or on account of, claims made againSt the 

· United States based on.negligent or other wrongful acts or omissions of Settling Defendant, its 
officers, directors. employees, agents, cOntractors, aubcontractors, and my penon$ acting on their 
behalf or under their'co~trot, in carrying out activities pursuant to this Consent Decree. The 
United Suites shall not be held out as a party to any contract entered into by or on behalf of 
Settling Defendant in carrying out activities pursuant t!) this Consent Decree. Neither the · 
Settling Defendant nor any such contractor shall be considcred·an agent of the United StateS .. 

. b. The United States shall give Settling Defendant notice of any claim· for 
which the. United States p_lans to seek indemni.fic~tion pursuant to P41lagraph 52,1lnd shall consult 
with Settling Defendant prior to settling such claim. · · 

. . 
53. ExcePt as set forth in paragraph 53 a. below, Settling· Defendant w_aives all claims 

against 'the United States for damages or reimbursement. or for set·off or any payments made or 
to be made to the United States, arising ftom or on account.o!any contrac~ agretment, or 
arrangement between Settling Defendaltt and any pl;':l'son for perfom1ance of Work on or relating 
to· the Site, including, but not limited to. clai"'.''s on account ofconstroctio.t:t delays. In addition. 
S(;Uling Defcmlant shall indenmity l:l'lll hulu lJarmlcss lhe United State~ with rCJ;pt=ct tu 'dll'j aud 

·all claims for damages·or.reimbursement arising from or on a.cco\IIlt of any contract, agreement, 
or arrangement Settling Defendant and any person for performance ofWotk on or rel11ting to the 
Site, including, but not limited to, claims· on account of construction delays. 
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. a .. .;.. Nothing in this Consent Decree, including but not limited ta the covenant · 
not to sue in ~ar.agraph:83 of S~tion XXI (Covenants by Settling Def~dant), shall constitute or 
effect a waiver, release, discharge or.covenant J:l.Ot to su~ tJte U~ted States, on account of , 
activities by the United States Department ofEric:rgy or its predeces$ors or successors and.the 
General Services Administration ·or its predecessors or successors, aS alleged in the FMC action.· 

. . . .. .• .·' ' . . . 

54. N:o later than fifteen ( 15) days before commencing my on~ site w <?Ik, Settling 
Defendant shall secure, and shall maintain until the first annivenary of EPA's Certification of 
Completion of the Remedial Action pursuant to Subparagraph 48.b of Section XIV (Certification 
of Completion) comprehensive general liability insurance with limits of'$1 million dollars, 
combined Siniie limit; and automobile liability insutar..:e With limits of$ i million dollars, 
combine!l single limit, naming the U~ted States as an additional insured. In addition. for the· 
duration of this Consent Decree. Settling Defendant shall satisfy, or shall ensure that their 

· contractors or subcontractors satisfy, all applicable laws and reguiations regarding the provision 
of worker's compensation insuriUlce for all persons pcrforniing the Work on behalf of Settling 
Defendant in fUrtheTance of this Consent Decree •. Prior to: commencement of the Work under this 
Consent Decree, Settling Defendant shall provide to EPA <;::rtificatcs of such insurance and a 
copy of each insurance policy. Settling Defendant shall res,ubmit such certificates and copies of 
policies each year on the anniversary of the Effective Date. lf Settling Defendant demonstrates 
by evidence satisfactory to EPA that any contractor or subcontractor maintains insurance· 
equivalent to thatdescrib~d above, or insura.nce covering the same risks but in a lesser amount,. 
then, with respect to that contractor or subcontractor, Settling Def~dant need provide only that . 
portion of the insurance described above which is not maintained by tlte contractor or 
!Nbcontractor. · · 

XVIT. FORCE MAJEUim 
ss. . "Force majeure, .. fo~·purposes of1his Consent Decree, is defined as any ~cnt 

arising from causes entirely beyond the control of the Settling Defendant, of any entity controUed 
by Settling Defendant, or of Settling Defendant's contractors, that delays or prevents the 
performance of any obligation under tllis Consent D~cree despite Settling Defendant's best efforts 
to fulfill the obligation. The requirement .that th~ Settling Defendant exercise "best effor:ts to 
fulfill the obligation" includes using best efforts to anticipate any potential force majeure event· 

· i!Ild best efforts to address the effects of any potential force majeure event (1) as it is occurring . 
and (2) following the potential force majeure event, such that the delay is minimized to the 
greatest extent possible. "Force Majeuro" does not include financial inability to complete the 
Work or a. failure to attain the Performance Standards. · 

. . 
S6. lfany.event occurs or bas occurred 11iat may delay the perfonnance ~r any 

obligntion under thic Con~:ent Decree, whether oi: not C.:\\H;r-.d hy 11 fr.~rce mAjeure event, the · 
Settling Defendant shall notify oral~;y EPA'& Remedial Project Manager or, in his or her absence, 
ths Chief of the New Jersey Remediation Branch, Emerg~cy and Remedial Response Division. 
Region 2, within twenty-four (24) hoUrs of when Settl~g Defendant 'first kriew that the event 
might cause a delay. Within three (3) days thereafter, Settling Defendant shall provide: in writing 
to EPA an explanation and desciiption of the reasons for lhe delay; the anticipated duration of the 
delay; all actions taken or to be taken to prt:vent or minimi:te the delay; a schedule for 
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implementation of any measures .to be ·taken to prevent or mitigat¢ the delay. or the eff~t ofth~ 1. 
deJay; the Settling Dcfc:ndant's rationale for attJ:ibuting such.delay.to a force ~ajeure event if they 
intend to assert such a claim; and a statement as to w.hether, in the opinion of the Settling .. 
Defendant~ SUCh event .may callsC or CO%ltributc 'to an eridangennait to public health, welfare or .. 
the environment. The Settling Defendant .$hall include with IUlY llOtic'e fill a-..alhwlc: 
documentation supporting their.claim that the delay was attributable to a force majeure. fajlurc 
to comply with t}lt: above requirements shall p~eclude Settling Defr:ndant from asserting any 
~lai'm offoree majeure for that event fQr tho period of time: of such failUR: lu ~.;umply, aml fur <~ny 
additional delay caused by such failure. Settling Defendant shall be deemed to know of any 
circumstance ofw~~h· Settling Oclendant; any entity eon trolled by Settling Defendant, or. 
Settlingl)cfendantts contractors ~ew or should hav~ known. 

57. If EPA agrees that the.delay or anticipated delay is attJ:ibutable :o a force·majeuro 
event, the time for perfonnance of tho obligations under this Consent oeC.ree that are aff~ted by 
the force majeure event wiil be extended by EPA for such time as is necessary to complete those 
obligations. An extension of the time for performance of the obligations affeeted by the force 
maj eme event shall not. of itself, extend the time for performance of OlllY other obligation. If 
EPA does not agree that the delay or anticipated delAy bas been or wiU '1:~ caused by a force 
majeure event, EPA will notify' the Settling. Defendant in. writing otits decision; If EPA agrees 
that the delay is attributable to a '.force majew-e event. EPA will notifY the Settling Defendant in 

. writing of the length onhe extension, it' any, for perfonnance of the obligations a.ffectc<i by the 
force majeure event. · 

58·. If the Settling Defendant elects Jo ·invoke the dispute resolution procedures set 
. forth in S.ection xvm (Dispute.Resolution), it shall do so no later than fifteen (lS) day's ;;~er . 
receipt of EPA's notice. In any such proceeding. Settling Defendant shall have the burden of 
demonstrating by a preponderance of the evidence that ihe delay or anticipated delay has been or · 
will be caused by a force majeure event, that the duration of the delay or the extension sought 
was or will be warranted under the circ\llilstanccs, that best cfforta were exercised to avoid und 
mitigate the effects of the delay, and that Settling Defendant complied with the requirements of 
Paragraphs 55 and 56, above •. lf Settling Defendal!t c'!!Ties this burden, the delay at issue shall be 
deemed not to be a violation by Settling Defendant of the affected obligation of this Consent 
Decree identified to EPA and the Court. · 

XVID .. bTSPUTE RESOLUTION 

59. Unless otherwise expressly.pro\ided 'for in this Consent Decree, the dispute 
re~olution procedures ofthis Section shall be the eXClusiv.c mechanism to resolve disputes arising 
under or·wi1hrespect to this Consent 0~~. However, the procedures set forth in this Section 
sball not apply to actions by thcUnited ·states to enforce obligations Qfthc Settling Defendant 
that ~av.e not been disputed in accordance with tl:ris Section. ' · 

60. Any dispute which aris.es under or witli respect to this C"..onsent Decree. shall in the 
first in:o;tance.he the sllbject ofin.farmal negotiations between the· parties to the dispute. The · 
p~od for infonnal pegotiations 'Shali not exceed twenty (20) days from the time the dispute . 
arises, unless it is modified by written agreement of the p3!1ies to the dispute. The dispute shall 
be considered to have arisen when one patty send~ the other parties a written.Not~ce of Dispute. 
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. 61. St~~ents ofPQsjtipn. : ' 

: ~·: . '· .:<. a. ~···. · ··In the}vdf~ th~(~c parti~·,c~~t i#ol~e a di~puto by itirorhtal ;~. 
negotiations under· the preceding 'ParaW:aPh~· then·the position advan~ed by EPA shall be·. 
C0!1Sidered binf,iirig unless, With~ l~ (10) days aftf;T the conclusion of the info.nnal n~gotiation 
period, Settling Defendant invokes the formal dispute resoluticm procedures of this Section by 
serving on the United States a written Statement of Position on the matter in dispute, including. 
but not limited to, My factual data, analysi$ or opinion suppo~irtg that position and any 
supporting doCumentation relied upon by the Se~ling o·eferidant The Statement of Position shall · 
·specify the Sett~ing Defeildantls position as to whether formal dispute resolution should proceed 

. under Paragraph 62 .or Paragraph 6~. 

. b. · After r~eipt of Settling Defendant's Statement of Position, .EPA will serve 
on Settling P¢fend~t lts Slat~ellt. ofPQsitioit, including. but not limit~ to, any .factual data, 
analy~;i~;, o:r opinion •upporting that positiOn and ~u ~upportinz fl.ocnmCI'Itation relied upon hy 
EPA. EPA's Statement of Position shall include a· statement as to whether formal dispute 
resolution should proceed under Paragraph 62 or 63. Within seven (7) days after receipt of 
EPA'a St:~tement ofPo;ition, Sl.!ttlins Defend:IDt ~AY 1111~mit a Reply: 

c. If there is disagreement between EPA and the Settling Defendant as to 
whether dispute resolution Should proceed under Paragraph 62 'or 63, the parties to the ~spute 
shall follow the procedures set forth in the paragraph detenninr:ll.by EPA to'bc applicable. 
However, if the Settling. Defendant ultimately appeals to the .Court to resolve the dispute, the 
Court ~hall dete~ne which paragraph is applicable in accordanc·e with the standards of 
applicability set forth in Pangraphs 62 and 63. 

62. Fomial.dispute resolution for disputes pertaining to the selection or adequacy of 
llllY response action lll'ld RH .oth.er disputes that are accorded review on 1he administrative rc:cord 
under applicable principles of administrative law shall be conducted pursuant to the procedw:es 
set forth in this Paragraph. For purposes of.this Paragraph. the adequacy of any rtsponse action 
includes, withollt 1;mitation: (1) the adequacy or appropriateness ofplans, procedutcs to · 
implement plans, or any other items requiring approval by EPA. under this Consent Decree; and 
(2) the adequacy ofthe performance ofrespon.Se actions taken pursuant to this Consent Decree. 
Nothing in this Consent Decree lihall be construed to allow any dispute by. Settling Defendant 

· regarding the validity of the ROD's or the ESO's provisions or any detemrination by EPA 
regarding natural attenuation of contaminated ground water at the Site. 

a An admlnjstrative record ofcpe dispute shall be maintained by EPA and 
shall contain all statements of position, inclu~ing supporting documentation, ·submitted pursuant 
to this Section. Where appropriate, EPA may allow $Ubmission of supplemental statements of 
position by the paitles to· the dispute. · 

b. The Director ofthe Emergency and Remedial R~onse Division, EPA 
Re2ion 2."will issue a final administrative d~ision ~lving the dispute based on th~ 
administrative record described in Paragraph.62.a. This decision sha;ll be binding upon the 
Settling Defendant~ subject only to the right to seek judicial review pursuant to Paragraph 62.c 
and d. 
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. . c. · · Any administrative decision JlUlde by EPA plitSuant to Paragraph 62.b 
::shall be reviewable by this COurt, provided thit a'motion for judic:ial·revicvir ofi:he deeisibn is 
iiled by the Settling Defendant witJi the.'Co~l!fand served on all Parties within ten (10)-days of 
recejpt of EPA's decision. The tnotion.&hall include a description.ofthc matter in dispute:, the 

. eff'~rts made hy the parties to i:esolve it.' the reliefrequestoo~·~~nd the schedule, i£' any, Within 
which. tbe dispute must be resolved tO ensure orderly implementadon of this C.:.:onsent Decree. · . 
The United States may. file a ~~sponse to Settling Defendant's.m'otiO"n.~ 

d. ln proc~edings o~ any disp~te gov~~d by thi~··PanSriaph, Settling 
Defendant shall have the burden of demonstrating that the deciaiion of the ~ergency and 
Remedial Response Division Director is ~bitrary and: caprlcio\1$ or otherwise not in accordance 
with law. Judicial review o£EP A's decision shall, be on the administrative record compiled 
pursuant to Paragraph 62.a. · 

63. Fonnal dispute resolution for disputes that neither pcruin tn the selection or 
O!.(lequacy of any response action nor arc otherwise accorded review on the administrative record 
under applicabte·principles of administrative law, shall be governed ·by this Paragraph. 

a. Following receipt of Settling Defc::ndant'S Starement ot Position submitted 
pursuant to Paragraph ~1, the Director of the Emersency and Remedial Response Division, EPA 
Region 2, will issue a final decision resolving the dispute. The Emergency and Remedial 
Response Division D~clor's decision s~all be binding on Uu: Sc:LLlmg Dt:fc:mlanl unless, wilhin 
ten (1 0) days of receipt of the decision, the Settling Defendant files with the Court and serve on 
the parties a motion for judicial review of the decision setting forth the matter in dispute, the 
efforts made by the parties to reSolve it, th~ relief requested, and the schedule, if any, within 
which the dispute must be re5olved to ensure orderly impkmentation of the Consent Decree; 
The United States may file a response to Settling Defendant's mdtio.l'l. · 

b. Notwithstanding Paragraph P of Section I (Background) of this Consent 
Decree, judicial review of any dispute governed by this Paragraph shall be govc:rned by 
applicable principles oflaw. 

64. The invoca.tiQil'offormal dispute resolution procedures under this Section shall 
not extend, postpone or affect in any way any obligation of the Settling Defendant under this 
Consent Decree, not directly in dispute, unless EPA or the Court agrees· otherwise. Stipulated 
penalties with respect to the disputed matter shall continue to accrue ~ut payment shall be stayed 
pending r~so!ution of the dispute as provided in Paragraph 72. ·Notwithstanding the stay of 

.. payment, stipulated penalties shall accrue from the first day of noncompliance with any ' 
applicable provision of this Consent Decree. In the event that the Settling Defenda.nt does not 
prevail on the disputed issue, ~pulated penaltieS shall be assessed and paid ~ ptovided in 
Sc:cliun XIX (Stipulated Penalties). 

XIx. STIPULATED PENALTIES 

65. Sctt}ing DcfcnchU1t tthnll be linblo for stipulated penalties in tho amount$ ~>~t to~ 
in Paragraph 66 to the. United States for failure to comply with the requirements of this Consent 
Decree specified below, unless excused under Section :xvn (Force Majeure). "Compliance·• by 
Settling Defendant shall incJude completion of the activities under this Consent Decree or any. 
work plan or other plan approved under this Consent Decree identified below in accordance with 
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all applicable requiretn~nts oflaw, this Consent Deeree, th~: SQW, 'the applicable sections ot'the 
· ROD, and any plans or .. other documents approv.cd by .EP A.putS!Jant..to this Conserit.Decree and 
witliin the .speeifiect tune scliedul~, ·estab!Uheiby and appro~'ed under this Consent Dec~ee. : 

66. Stmutited PmliltX Amounts'· Work. . . 

a. · The followil\g stipulated penalties sha.lJ accrue per violation per day for any 
. noncompliance identified in Subparagraph 66.c.(1), (3), ·and (4): · 

Penalty Per violaiiQ1J t'S' Day 

·$1,000 

fepod o{ rsoncQmPJj:mc~ 
. ' ' 

1st through 14th day. 

$2,500 

$5.000 

15th through 30th day 

31st .day and beyond 

b. Th~ fulio.wiu~ ll~ipulau-:u peualtic:t~ £hall ~~.~:.~:ru.; per violation per dl:.l.)' for· 
any noncompliance identified in Subparagraph 66.c.(2) and (S): . · 

fm!il!Y~ VjQliitionPer D~ · P$Md.ofNopcomp!iance 

$2,500 1st through 14th day 

$5,000 15th through 30th day 

$7,500 31st day and beyond 

c. ~ornpliance Mile§tones. Compliance Milest<:mes subject to stipulated 
· penalties are ·as follows: 

(1) . Submittals of the n:une of the :Project Coordinator to EPA pursuant 
to Section Xll (Project Coordinators) .pfthis Consent Decree; 

(2) Payment of Stipulated Penalties punuant to. Section XIX 
(Stipulated Penalties); · 

(3) Provision of Financial Assurance: pursuant to Section XDI 
{Assurance of Abiltty to Complete Work) of this Consent Deeree; 

( 4) . Compliance with any reporting requirements set forth in S~tion X 
(Reporting Rcquirerrtc:nu) of this Consent Decree; ·and · 

(5) Implementation o.fRemedial Design, Remedial Aetion andlcir 
Operation and Maintenance of the remedy in .accordance with the 
SOW; the applicable sections of the ROD; the ESD'andlor this. 
Conseri.t Decree; and 1111 plan~. reports and schedules approved 

· (hereu.nder, including, but not limited to, any modifications of' tho 
SOW or related work plans pursuant to Pan1graph.l3 and Section 
XXX (Meidification) of this Consent Dec:re.e. 

67. In the event that EPA- assumes performance of a portion or all of the Work 
pursuant to Paragraph 81 of Section XX (Covenants Not to Sue by Plaintiff). Settling Defendant 
shall be liahle for a stipulated penalty in th~ amount of $1 million. 
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. 68.. . All penalties ~hall begin" to accrue on the day after' the complete peiformance is 
due or the day a violatioti occuh, and shall continue to accrue thiough th~ fmal day of the 
correction of the noncomplianc;e or compl~on of the activity. llowcyc:r, Stipulated penalti~s . 
shall not ~t'l'Ue: ( 1) wiQ! respect" to a deficient submission under Section XI (EPA Approval of 
Pl:.ns and Othet Submia$iozw),·durinS the period, ifony, beginning on the 3ht day o.(tc:r EI'A's 
receipt of such submission until the date. that EPA notifies Settiing· Defendant of any deficiency; 
(2) With respect. to a· decision by the Director of the Enlergency and Remedial Rc:sponse Division, 
SPA Region 21 .under Parawaph 62.b or 63.a o!Seotion XVm {Dispute Reaolution), .d~ring tlic 
period, ifany, beginning on the 21st day after the date that Settling Defendant's reply to EPA's 
Statement of Position is receiv~ until the date that the Director issues a final decision regarding 
such-dispute; or (3) v.ith respect to judiciill review by this Gourt of any dispute under Section 
.xvm (I)ispute Resolution), during the period, if any, beginning on the 31st day after the Court's · 
receipt of the final submission regarding the dispute until the date that the Court issue.s a final 
decision regarding such dispute·. Nothing ti~rcin shalfprcv~t the simultaneous accrWl1 of 
separate penalties for separate violations of-this Consent Decree. · 

69. Following EPA's detennini\tion that Settling Defendant bas failed to comply with 
a requirement of this Consent Dec~~ "EPA may give Settllng Defendant written notification· of 
. the smne and des~ribe the noncompliance. EPA may send the Settling Defendant a written 
demand for the paymtmt of the penalties. However, penalties shall accrue as provided in the 
preceding Paragraph. regardless of whc:ilicr EPA has noli.fic:d the: Sc:U.Jing Dcfc:nt!mt of a 
violation. · · 

. . 
70. . Al.l·pena1ties accruing under this .Section shall be due and payable to the United 

States within thirty· (30) da.ys oOhe Se.ttling Defendant's receipt from EPA of a demand for 
payment ofthe penalties, unless Settling Defendant irwokes. the Dispute. Resolution procedures 
under Section XVm (Dispute Resolution). All payments to the United Sb.tes under this Section 
shall be paid by certified or cashier's ch~k{s) made payable to "EPA Hazardous. Substances . 
Superfund,'~ shall be pu1iled to: U.S. EnVirorunentnl Protectiott Agency. Region 2, Superfund 
Accounting, P.O. Box 360188M, Pittsburgh, PA 15251, shall indicate that the payment is for 
stipulated penalties. and shall reference the EPA Region and Site/Spill ID #02·3C, the DOJ Case 
Number 90~ 11 ~3-1486/2, and the name and address of the party making payment. Copies of 
cbeck(s) paid pursuant to this Section, and any accompanying tnmsmittallctter(s), shall be sent to 
the United States as provided in Section XXV (Notice!l and Submissions). 

71. The payment·ofpenalties shall not ·alter in anyway Settling Defcnd~t's obligation 
to complete the performan~e of the Work required under this Consent Decree. . 

72. ·Penalties shkD co.ntinue to accroes as provided io Paragraph 66 during any dispute 
resolution.period, but need not· be paid until the following:· · · · · 

a. .If the dispute is resolved by agreemcni or~y a decision of EPA that is not 
appealed .to. this Court, accrued penalties aetc:rn~incd to be owing shall be paid to EPA within. 

· fifleen (1 ~) da~ of the agreement or the receipt ofEP'A's decision or order; 
' · b. If the dispute is appealed to this Court and the United States prevails in 

whole or in part, Settling Defendant shali pay all accrued penalties determined by the Court to be 
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· owed to EPA within sixty (60) days of receipt of the .Court's dccisi~n or order, ex~;:eyt as provided 
in Subparagraph.~ bel~w; , 1 .. · ·r . . . ., . '·' ·. ~ 

·: c. . ·u ~e District. Court'l decision is appealed by any Party, Settling Defendant 
shall pay all accrued penalties detennined by t\le District Court to be owing to the :United States 
into an ~ntetcst·bearing escrow ~ccount within sixtY. (60) d~ys.ofreceipt of the Courtis decision 
or oroer. Penalties .shall be paid into 'this account a& they continue to accrue, ~t least every sixty 
(60) days. Within.fifteen (15) days of receipt of the final appellate court decision,·the escrow 
agent shall pay the balance of the account to EPA or. to Settling Defendan1 to .the extent thai they 
prevail.· 

73; · If Settllng Defendant fails to pay stipulated penalties when du~. the United States 
may institute procl!edi~gsto collect the penalties, as well as interest. Seriling Defendant shaH 
pay lntl:ll'Cst on the unpaid balance, which shall begin to accn.ie on the date of demand made 
pursuant to Paragraph 70. · · 

74. Nothlng in.this Cons~t Decree shall be construed aa prohibiting, altering, or u;_ 
any waY. limiting the ability of the United States to seek any other remedies or saijctions available 
by Vitnle of Settling Defendanl'a viulalion ufthis Decree or of the :statulcs IIIld regulations up~Jn 
which it is based, including. but not limited to, penalties pursuant to Section 1 22(1) of CERCLA, 
provided, however, that the United State~ shall not seek civil penalties pursuant to Section 122(1) 
uf CERCLA !or any viulaliuu for whi~b a 5tipulatc:d penalty ia provhlcd hcrcjn, except i!J the 
case of a willful violation of the Consent Decree. · 

75. Notwithstanding. any other provision of this Section, the United States may, in it$ 
unreviewable discretion. waive any portion of stipuiated penidties that have accrued pursuant to 
this Consent Decree. 

XX. ~VENANI~NOTTO SUfi BY PLAlNT1FF 
76. .In consideration of the actions that will bo ped'onned and the payments that will 

be made by the Settling Defendant under the tetms of the Consent Decree, and except as 
specifically provided i~ Paragraph 80 ofthis Section, the 'United States covenan~ not to.sue. or to 
take administrative action against Settli~g-Defendant pursuant to Sections 106 and 107(a) of 
CERCLA for perfonnance oftl:Je Work. This covenant not to sue is conditioned upon the 
satisfactory petfonnance by Settling Defendant of ~ts obligations under this Consent Dectee. 
This covenant not to sue eXtends' only to the Settling Defendant for perfonnance of the Work and 
does not extend to ·any other person. · 

77. l!Pited States' Pre-cet!ificatiou ReservatiQns. Notwithstanding any other 
provisio'!l ofthfs Consent Decree, the United States reserves. and this Consent Decree is without 
prc:jnctir.e tn, the ti&ht to institute procced~s in this aetion .or in a new action. or tQ inuc an. 
administrative order scc:king to compel Settling Defendant . . . 

a. to pcrfonn further response actions relating to the Site, or 

b. to n::imbursc the United States for additional costs of rcsp.onse if. prior to 
Certification of Completion oft~e Remedial Action: 
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(i) eonditiOilS at the Site, previously unknown to EPA, are discovered, 
or :. 

(ii) infoimation, previously unlmown fo·EP A, is received, in whole or 
in·part, 

· and. EPA detemrines that these pr~iously unknown co~ditions or info~ation together with any 
other relevant' infonnation indicates th&t the Remedial ~ction is not protective of huq~.llll ~e&lth 
or the environment. . · · · · · . 

78. J.lnited States' Post-ca::!ification Reseryat;®s. Notwithstanding any other 
provision of this Consent Decree, the United States ttserves~ and this Consent Decree is without 
prejudice to, the right to institute proceedings iP this action or in a ru;w action, or to issue an · 
administrative order seeking .to compel Settling Defendant 

a. to perform further response actionsre~ating to lhe Si~ •. or ... 

. b. to reimburs·e the United States for additional costs of response if, 
sub~equent to Certification of Completion of the Remedial Action: 

(i) conditions at the Site, previously wikno'wn to EPA, ar.e discovered, 
or 

(ii) · info!lllation. previously unknown to EPA. is received, in whole or 
in part,. 

and EPA determines that these previpusly unknown conditions or this infonna.tion together with 
other relevant information indicate that the Remedial Ac~ion is not protective of human health or 
the environment. 

79. For pUiposes of Paragraph 77, the infonnation and the conditions kno~ to EPA 
shall include only tba,t ·information and those .condition$ k:Pown to EPA as of the date the ESD 
was signed and set forth in the ESD for the Site and the administrative record supporting the 
ESD. For pUiposes of Paragraph 78, the information and the ~onditions known to EPA shall . 
include only that information and those conditions known to. EPA as of the date of Certification 
of Completion ofth'e Remedial Action· and set forth in the ESD, the administrative record 
supporting the ESD ·or in M)' information received by EPA punuant to the requirements of this 
Consent Decree prior to' Certi ficatlon of Completion of the Remedial Action. · 

80. Qerim.t resmations of rights. The United States·~e::ves, Wld thi~ Consent 
Decree is without prejudice to, all rights ag2Unst Settling Defendant with respec~ to all.mattm not 
expressly included within Plaintiff's covenant not to sue. NotWithstanding any other provision of 
~ Consent Decree, the Ullitoo State& res.;rves all riahts aiainst Settling Defendant with ttspcct . 
to: 

a. claims based on a failure by Settling Defendant 'to meet a requiremc:nt of 
this Consent Decree; 

b. liability arising from the past. prc:.seilt. or future dispo!Sal, release. or threat 
of release of Waste Material outside ofthe Site; .. 
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e.' · liability based'upon the Settling Defendant's 'Ownership or operation of the 
Site, or upon the; Settling J?efendanf-s transporta.tio~ ~ei$nent, storage, or disposal, or lhe . ·. 
arrangement for ihe· transportation, treatment, storage, or cnspo~a1 of Waste Material at 6r in . ' 
conneetioai with the'Site, o~er than as provided in the ESD, the w·ork, or otherwise. ordered by 
EPA, aftc:r &ignaturc of this CollliCQl Oc:crcc by'the .Senl!ng Defem1ant; 

" . ·' . ·: .. .. . . . 

d. liability for damages for injury to, destruction o~ or lo.s.s of natural 
resources, and fOI' the: costs of any natural resource damaRe asSessments; 

. · e. criminal Iiabili~ . 

f. liability for violations of federal or state law which occur during or after 
·i.nplementation of the Remedial Action; 

g. liability, prior to Certification of Completion of the Remedial Action. for 
additional rcQpon~e :actions that EPA detenninq ""'neceasary to aohiove Pc:rfcmrumc.e St1U:Jd11nb, 
but that cannot be required pursuant to Paragraph 13 {Modification of the SOW or Related Work 
Plans)'; · 

h. liability for Past Response Costs incurred by the Uruted States; 

i. liability for Future Response CoSts int\llled or to be· incurred by the 

f liability for costs that ·the United Stat~ will incur related to the Site but arc 
not within the definition of Future Response Costs; 

. k. liability for costs inCU!Ted or to be incurred ~y the Agency for Toxic 
Substances and Disease Registry related to the Site; ai)d 

J. liability for response 8Ciions other than the Work. as define(l in thls Consent 
Decree. 

81. . Work Takeover. In the event EPAdctennines that Settling DefCJldaut has ceased 
implementa~ion of any portion of the Worlc, ineriously or repe~ttedly deficient or. late in their 
performance of the Work, or·are implementing the.Work in a manner which may cause an 
. endangcrtncnt to hwnan health or the environment. 'EPA may assume the perfonnance of all or 
any portions of the 'work as EPA determines necessary. Settling Defendant' may invoke the 
procedures set forth in Section XVfiJ (Dispute Resolution), Pa.ngraph 62, to dispute EP Ns 
.determination that takeover of the Work is warranted under this Paragraph. Costs incurred by the 
United States in performing the Work pursuant to this Paragraph ~all be considered Future 
Response Costs that Set1ling Defendant 'shall pay. · 

82. Notwithttanding .a.ny other.provision .ofthirl Consent _De.cree, the United Stnt~ 
retains aU authority and rel'erves all rights to take any and all respon~e actions autboriled by. law. 

XXI. COVENANTS BY SETTUNO DEFENDANT 

83. Covcn;mt Not to Sye. Subject to 1ho ~servations in Paragraphs .S3 ·a. anr;l. 841 · 

Settling Defendant hereby covemints not to sue and agrees not to a5sert any cl8ims or causes of 
action against the Unjtcd States with respect to its obligations under this Cons~t Deeree 
including, but not limited to: 
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· ·=· a. any d1~t ·or i11direct'claim for reimbursement from the Hazardous 
Substance Superfund (c:stliblishcd pursuant to the Internal Revenue Code, 26 U.S.C. § 9~07) 
through CERCl.A SCetions 106{b)(2), 1Q7, 111, 112, 113 onmy other provision oft'aw; 

' . 
b. any claims against the Unite!! Stiues, including any department, agency or 

instrumentality of the U.nited ·states under CERCLA Sections 107 or 113, cr . :,: '· .· 
c. any claims arising out of response actiom at or in connection with the Site, 

including iiZlY claim under th~ United States Constitutiol'l, the Tucker Act, 28 u.s: c. § 1491, the 
Equal Access to Justice Act, 28 u.s.c. § 2412, as amertded, or at common law. . . . 

84. The Settling Dcfendllllt reserves, ~d this Consent Decree is without prejudice to, 
claims·again&~ the United States, subject to the provisions of Chapter 171 of Title 28 of the . 
United States cOde, for money damages for injury or loss of property or pcrs()nal inji.lry or death 
caused by the negligent or wrongful act or omission of any employee of the United States while 
acting within the scope of his office: or employment under circumstances where the.United . 
States. if a private p~SOilt would be liable to the clAimant in accordance with the law ofthe place· 
where the act or omission occurred. .. However, any such claim shall not include a claim for any 
·damages caused, :,,,1 whole or in part, by the. act or omission of any person, including any 
contractor, who is not a federal employee as that icnn is. defined in. 28 U.S.C. § 2671; nor shall · 

. any such claim include a claim based on EPA's selection.·ofrespon!ie actions~ or the oversight or 
approval of the Settling Defendant' pl3ns or activities. Tlle foregoing applie!i only to claims. 
which are· brought pursuant to any statute other than CERCLA and 'for which the waiver of 
sovereign immunity is fo~d in a sta.tute other than CERCLA.. . 

85. · Nothing in this Consent Decree shall ba deemed to constitute preautho.rization of 
a claim within the meaning of Section 111 ofCERCLA, 42 U.S.C. § 9611, or 40 C.F.~ 
§ 300.700(d). . 

XXU. · WfECT WSJIDLEMBNI: CQNJ'RlButiON PROTECIJOl';l 

&6. Nothini in this Con'sent Decree shall be construed to create any rights in, or grant · 
·any cause of action to, anypel'Son not" Party to this Consent Deeree. The preceding sentence 
shall not be construed to waive or nullify any pghts that any person not a signatory to this decree 
may have under npplicable law. Each ofthe Parties expressly resetVcs any and all rights · . 
{includiog, but not limited to, any tjgbt to contribution) •. defenses, claims, demands. Ollld causes 
of action which each Party may have with respect to any matter, transac-tion, or occurrmce 
relating in any way to the Site against any person not a Party hereto. 

87. The Parties agree, and by entering this Consent Decree this Court fmds, that the 
SettliPg Defeoqant is entitled, as of the Eff~tive Date, to ·protection .froin contribution actions or 
claimrt u prQvided by CERCLA Section 113(!)(2), 42 U.S.C •. § 9613(f)(l).for m.attcn adC1ess~ 
in this Consent Dcc{cc .. The "Matters Addressed" in. thls Consent Dec~ is the Work as defmed 
herein. 

88. The Settling Defendant agrees that with respect to any suit or claim tor 
· contribution brought by them for matters related to this Consent Deeree they will notify the 
United States in writing no later than tixty (60) daya prior to the initiation of su¢h suit or elaim. 
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; .89:- . ~e S~tling,Defendant also agre_es that with respeCt to ~y sui,t .. or ~laim for· 
contrib~tion brou~ht a.gainsf. them for. matters f~Cla~ed to this Consent De~ee they :Will notify in · 
W!iting the Uriitcd States within ten. (1 0) days of service of' the CC?mplaint on them. In addition, 
Settling Defendant shall. notifY the United States within ten (1 0) days of service or rec~ipt of any 
Motion for Suii'llllary Judgment and within ten (1 0) days of receipt of anY, order from a coun 
setting a case for trial.. · 

90. In any·aub~equc:nt administrativ~ or julliciid ptoct:Wing initiated 'by the Untted 
States for injunctive relief. :rec~;~very of response costs, or other appropriate relief relating to tbe 

· Site, Settling Defendant shall not assert, and may not maintain,. any defense or ~laim b.ased upon 
the principles of waiver, ~judicata_ collateral estoppe~ issue preclusion, claim-splitting, or 
other defenses based upon Jny contention tha~ the claims raised by the United States in the 
s~s~quent proceedmg were or:should have been brought in the" instant case~ provided, howevtr. 
that nothi~g in thi11 Paragraph "'fTeetu the enfoTOeil.bility of the cov¢n~~nte :not to eu~ ec:t forth in 
Section XX (Covenants Not to Sue by Plaintiff). 

_XXm ACCESS TO INFORMAUQN 

91. · Settling Defendmt. shall provide to. EPA; upOn request, copies of all.Ctocumenls 
and infomlalion within theit possession or control or that of their contractors or ag~nts·relating·to 
ac:tivities at the Site or to·the implem~ntation ofthis·Consent Decree, including, but not limited 
to, sampling, analysis, chain of eustody records, manifests, trucking logs, receipts, reporU, 
~ample traffic routing; correspondence, or other documents or infonnation related to the Work. 
Settling Defendant shall aiso make available to El'A, for purpose~ ofinvestiMtion, mforrnation 
gathering, or testimony, their employees, agents, or representatives with knowledge of relevant 
facts concerning the performance oftbe.Work. 

92. ·.Business Con.fidentlill oort Privileged..f&uments. 

a. Settling Deferuiant may assert business confidentiality claims covering part 
or all of the documents or infonnntiol) s·ubmitted to Plaintiff under this Consent Dcorec to the 
extent penni ned by and in accordance wi.th Section 104(e)(7) of CERCLA, 42 U.S.C. 
§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Docilments or information detennined to be confidential 
by EPA will be Bfforded the protection specified in 40 C.F.R.. Part 2, Subpart B. lfno claim of 
confidentiality accompanies documents or infonnatjon when they are subtnit1ed to EPA or if 
EPA has notified Settling Defendant that the document& or iJlfoJmation are not confidential under 
the standards of Section 1 04( e)(7) of CERCLA or 40 C.F.R.. Part 2. Subpart B, the public may~ 
given access to such dO<;WllCnts or information without further notice to Settling Defendant. · 

b. The Settling Defendant may iiSSert that ctrtain documents. records and other. 
information :u-e privileged under the attorney-client privil<.'lgc or W'lY other privilege recognized by 
fed era~ law. Ifthe Settling Defendant asse~s such a privilege in lieu of providing doc\llilents. 
they shall provide the Plaintiff with the"folJowing: (l}.the. title of the dcicument, record. or 
infonnation~ (2) the <111te oftht: doc:umc:nt. record; or information; (3) "th= name and title of the 
author of the document. record.· or infonnationj {4) the niune and title of each addressee and 

. recipient; (5) a description of the contents of the docmncn1, record, or information:.artd {6) the 
privilege asserted by Settling Defendant However. no documents, reports or other infonnation· 
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treated or generated pursuant to th~ ~iaireniemtu of the coi1scnt Det:j,:o sh•ll bt Withheld on the 
pW1ds that they are privile~ ; . ; · ,· · · .. :;·. . ' ..: '. 

93. 'No tLlim ofwnfidentiality shall bc:.m!lde: with~ to an}' data, ii:lcluclin.s, birt 
DQt limi.led. 10, all co.mpling, llrlalytical, momwrins. hydrvgeol"gi<:, acioncinc, chom(cal, or 
engineering_ data, Of any olhcrd~cnt.s or information m¢oncing conditions .. or .,-ound thci 
s~ . . . 

·XXIV. JWtmiiQN OF RECORDS : 

94. Until! 0 ~an aft«. the: Settlins Defendant's receipt of EPA's notification pursuant 
to P~h 49.b ofSec:tion XIV (Cmific11tion of Completion of lhe Work), Settling Defendant 
shallprcsc:rve and retain all non·iden!iu• copies of records and docu:nenta (includin_g reeordl; or 
dol;w:u=uLll iu ..,fr:o.:uuuic fuo'AI.t) 110w ill ita. pon~llig.Jur wuiroh~r wlli~ll WIIN i•lW ib'J:I·..,...,cnivu 
or control that ~late in any manner tD its liability under CERCLA with respect to the Site, 
provided, howevtr, that Settling Defendant, who is potentially liable as an· opaator of the Site, 
rnulit retain, in addition, all dD~;Imlcnl!i and reeords ~ relate to the li11bility of any othci p<:rson 
unda CERCLA with respect to the Site. Sc:tUing Oef~t must also retain, and instruct its 
contractors and 11gcnts to preserve, for tlu: u".1c: pc:riod oftime spc:tified abo'Ve all non-identical 
~opies of the la5t dra.fl or final Yersion of any documCJ.lti or record& (including doeumc:nts or 
reccirds in olc:ctronic form) now Ui its posscstion or control or which come into its possession or 
control that ~lalt: in any manner to tnc pcrfotmancc o!tl\c Work, provided, .110wever, th•t 
Settling Defendant (and its contracton and. agcnts) mu¥1 retain, in. udilition, copies of all data 
generatod. dllring the pe:rf~rmance of the W.ork and not contained in the aforemontioned 
docun1ents requir!=(i tD be ret~ined; 'Each of the above rtcord.retention requirements shall :JPfliY 
regaidlm ofany wf])Dl'llle retention policy to the contrary, 

95. · At the conclusion ofthill dOeurn~lt retention period, Settling Pef~t shall 
notify the United StaleS at least 90 days prier to the: destruction of ~~ny such records or 
d.:»,wncuts, olll>O, upon request by the Unitgd St•~llo $~l"& o~rendant ah•ll d~liver r.ny 8\l"b 
records or documents to 'EPA. The Settling Dc!etldant may aa5Clt that certain documents, records 
and other information !1fC privilesed ll.llller 1be aitomCy-.etiCJt privilege: pr any other privilege 
re«>gnizcd by federal law. If lh~ Settling Defend1111t ;userts ruch a privilege, they •hall provide 
the Plaintiffe with the foUowing: (1) the title of the document, mord, or information: (2) th~ 
date of the d()Cllmcnt, record, or info!Tnllion; (3) the name and title ofll!e author of the 
dOcurnrnt, record. or infonnation: (4) the name and tille of each addmsco and recipient; (5) a 
llcmiption of the subject of the documtnt, rctoro, or information; end (6) the privilege asscned 
by :Settling DerenOBnt. However, no II!Jiil!Wct~ ropu•lli or oth~:r lufunn!Won l:l'Rtcll ur 
generated pursuant to lhe requirements of the: 'Consl:llt O~ee shall be withheld on 'the groliods 
!bat they nre privilepl · 

96. Settlins Defenda.nt !tore by certifies indivldu31ly that; to the best of its knowlcdl,<e 
and belief, after thorougb inquiry, it !)as net altc:n:d, mutilaled, discarded, destroyed or otherwi&c 
disposed of any recruds, doeun\ents Qr othri infonnatiOT! (otht:r than iden.tical topics) relating to 
its potcntialliabilit)' rcgardins the Site since noti.ficaliou of pote:ntialliability by the United States 
or 1he St .. .te or the filing of ~>Vii 4j:;ditlct it rogA.rding thr: Sit" pnd th::lt it h:... fully complied with 
any and all EPA requests for infonn11tion pUl'SUantto Section 104(c) md l22(c:) ofCERCL.J\, 42 
U.S.C. 9604(e) and 9622{e), and Section 3007 ofRCltA, 42 U.S.C. 6927, 

-------·--- __ _:.. ____ ·-· 



' ........... -·-·····-·-·---- ------····-· ..... -· .. -··-·-.. ~-·--· 

XXV. NOTICES AND ~UBMISSIQNS 

97. Whenever, under the f~nn·J of iliis clnserit' neb-ce, written notice is required to be 
given or a report or other doc~ent is required to be sent by one Party to another, it shall be 
direeted to the individuals at tb.e·addresscs specified below, wiless tho-se individuals or their 
:sueee:!lsOt'$ glv~ noti~o of~ .change to the other Pairlic:~ in 'wrh:ing, All notJ ccs and submissions 
shall be considered effective upon receipt, unless otherwise provided. · Written notice as specifie~ 
herein shall constitute complele satisfaction of any written notice requirement of the Consent 
Dc.:ree.with resp"t to·th~ United States, EPA and the Settling Defendant, respectively; . . . . . .. 

bs to the.l}ojtr:d States: CrueT; .Envirorunental Enfor.cement Section 
Envirownent'wid NaJural Resource:$ Division 
u.s. bepa$1ent of Justice · 
P.O. Box 7611 . 
WashlJlgt.on, D.C. 20044-76ll 
Re: DJ # 90·11-3-1486/2 

Director, :Ernerge.Dcy ~d Remedial Response 
Division 
United States Environmental Protection Agericy 
Region2 
290 Broadway 
New York, New York 10007-1866 

Michael Zcolla 
EPA Remedial Project Manager 

. United States Environmental Protectjon Agency 
Re&uu2 
290 Broadway 

· .Now Yotk, New York 10007·1866 

Brian M. McGinnis 
Remediation Project Manger 
FMC CotpOration 
1735 Market Street 
Philadelphia, Pennsylvania 19103 

XXVI. EFFEClJYE DATE 

98. The effective date of this Consent Decree shall be the date upon :which this 
Consent Dec~e is entered by the Court, except as otherwise provided herein. 
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. xxvn. RijiJMIJON QF . .JURISDICI!QH 

99. · rh.is eo~ retainsjwisdictio~ overboth·th~~bject~atter··o{this consentnecree 
and the Settiing Defendant for tlui dura:tion of the peribrmarlce of the terms and' provisions o·f this. 

·Consent Deerce f~r the pUTJln."e of' enabling,any .of the Partie..~ to IIPJ'lY io 1hc C.jurt At any time 
·for such further order, direction, ~d. relief as may be ~ecessary or appropriate for the · 
: cons.truction or modification ofthis C9nsent becree •. or to effectuate.or enforce compliance with 
iu terms;·or to r~QlVe 'disputes in SICcordancewith Section xvrn (Dispute Rd!Olllfinn) hereof. 

xxvm 1\PI!:§NPICBS 
100. Tbe following appendices are attached tp and incorporated into this Consent 

Decree: 

"Appendix A''. is the ESD. 

"'Appendix ~,.is the ROD. 

· "Appendix C' is the description andlor·map of~e Site. 

"Appendix D" is the SOW . 

.. Appendix E" is the draft easement 

XXIX. ~OMMUNtiY RELATIONS 
I 0 I . Settling Defendant shall propose to EPA its participation in the community 

relations plan to be developed by EPA EPA will determine .the approp:riiil~e role for the Settling 
Defendant under the Plan. Settling Defendant shall also cooperate with EPA in providin,J 

. information regarding the Work to the public. AJ; requested by EPA, Settling Defendant shall 
participate in the prepwation of ~uch inf'orro:ttion for dk~emination to the public and in p't1blic . 
meetings which may be held or sporisor~ by EPA to explain activities at or relating to the Site. 

XXX. MODlFI~:rJ<lli . 

102. . Schedules specified in this Consent Decree for completion of th~ Work may be 
modified by agreement of EPA and the Settling Defendant. All such modifications shall be made 
in writing. · 

103. rrxcept as providedin Par~graph 13 (Modification ofth,e SOW or Related Work 
Plans), no material modifications shall be made to the SOW without written notification to and 
written approval of the United.States, Settling Defendant, and the Court, ifsuch modifications 
fundamentally alter the basic features of the selected remedy within the meaning of 40 C.F .R •. 
300.435(c)(2)(B)(ii). Modifications to the SOW thnt do not materially alter that document. or 

· material moclifil:.-uliuws tu the SOW U1at do not ~n&mcntally eltcr the buic.fc:~t\lTCI$ of the: 
sel~ted remedy within the meaning of 40 CF .R.300.435{c )(2){B)(ii). may be made by written 
agreement between BP A and the Settling Defendant. 

104. . Nothing in this Decree shall be deemed to alter ~e Court';; power to enforce. 
5Upervise or appr~ve modificatiOn$ to this Consent Decree. · 
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XXXI. LODGING AND oPPORtuNrO: toi(PUBLK; coM"Mw · · . ;: · 
i, .. ·t~ •. 't• • ";··· .• '···· .•• ),, .• , •• • ... ! .:-\ 
.• 'lOS.. This Consent Decree shall be lodg~ wit~.~~ Co~.fo~.a perjod.~fnot,ess~an 

thirty (30) days for public notice and comment in aCcordance :with Section 12.,2(4)(2) of. 
. CERCLA. 42 U.S~C. § 9622(d)(2), and 28 C.F,R. §.50.7. The United ~tates reserves the right to 
~thdraw or withhol.d its consent if the comments regarding· the Consent Decree disclose facts or· 
~nsiderations wlrich indicate that the Consent'Decree is inappropriate, improper,· or inadequate. 
S~ttJiog Defendant consents to the enny o'rtbis Consent Decree without further notice. · 

I .. . . ·. , . . . . . 

1 0~. If for any reason the Court should dec'lille to approve this Consent Decree in the 
form presented, this agrceme~t is .voidable at the sole cijscretion of any PaJtl and the tenns of the 
agreemertt may not be used as evidence in any litigation between.the Parties. · 

xxxn. SIGNAIORIES/SEBVICE 

107. The ·Undersigned representative of Settlin~,t Defendant to this Consent Deer~ and 
the Assistant Attorney Genera,l for the Environment and Natural Reso'urces. Division of the · 
Departnlcnt of Justice certifi~s that he or she is fully.autlioriz.ed to enter into the tcnns and 
conditions of this .Consent Decree and to execute and legally bind such Party to'lhis docinn.ent 

108. Settling Defendant hereby agrees not to oppose entry of this Consent Decree by 
· this Co~rt or to chaUenge any provision. of this Consent Decree unless the United. States bas 
nolificU Lb~ s~uling D~.('(:ndant in writing Lhal il·llO lun~~:r !iuppurlil cnliy u(tlll; Cuhlii;Ul 0t(.;l"l;e. 

109. Settling Pefendalll shall id~tify, on the attached signature page; the name, 
address and telephone numbei of an agmt who is authorized to accept service' of process by mail 
on behalf of that Party with respect to all matters arising under or relating to this Consent Decree. · 
Settling Defendant hereby agrees to accept service in tltat m;)JU)et ttnd to waive the form~l &ervice 
requirements. set forth in Rule 4 ofthe 'federal Rules of Civil Procedure and any applicabl~ local 
rules of this Court. including, but not limited to, service of a summons. 

:>QOOlL FINAL RJ.PGMENI 
. . 

. 110. · This Consent Decree and its appendices constitute the final, complete, ancl 
exclusive·a~ement and understanding among the parties with respect to the settlement. · 
embodied in the Consent Decree. The parties a~owledge that there are no ~presentatic;1ns, 
agreements .or understta.ndings relating to the settlement other thm those expressly contained in 

· thjs Consent Decree. 

111." Upon approval and entry of this C.onsent Deer~ by the Court. this Consent 
Decree shalt Constitute a final judgment between and among the United States and the Settling 
Defendant. The Court finds that there is no just reaSon for·dcl:I}' and therefore enters this 
judgment as a finaljud,im·cnl Under Fed. R. Civ. P. 54 and SS. · 
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TilE UNDERSIGNED PARTIES enter into this CQnsent Decree in the matter of United State:;; v. 
FM:C <;omorati6n and Usbetb Higgins, Civil Action No. 01-2946 (KSH) re.uiting to the Higgins 
Disposal Superfund Site. 

FOR 1'HE UNITED STATES OF AMERICA 

THOMAS L. SANSONETii: 
Assistant Attorney General 
Environment and Natural ResoUtCes Division 
U.S. Department of Justice 

~~-flfdfc· 
~niERINE R. MC.CABE 

. Dt:puly Chief 
Environmental Enforcement Section 
Environment and Natural Resources Division 
u.s. Department ot" Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 

!ita~».#' I Jk 
PATRICIA MCKENNA 
Trinl At1omcya 

Environmmtal Enforcement Section 
Environment and Natural Resources Division · 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C.· 20044-7611 

CIOOS'fOPHER J. CHRISTIE 
United States Attomey 
District ofNew iersey 

SUSAN S. CASSELL 
Assistant United States Attomey 
970 Broad Street 
Newark, New Jersey 07102 
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HIE UNDERSIGNED PARTIES cnt~into this Consent Decree in the matter of United States v. 
FMC Cmporation and Lisbeth Higr.in!, Civil Action No. 01 .. 2946 (K.Sf{) .relating to tho Higgins 
Disposal Superfun4 Sito. 

Date: 
AP~ 12 2D04 

---------------

FOR THE U.S. ENVIRONMENTAL 
PROJECTION AGENC( 

1 

Rc · 
U.S. Environmental Protection Agency 
290 Broadway 

. . Ne~ York. New York 17~86/1 . 
~~ 

EBORAH SCHWENK 
stant Regional Counsel · . · 

U.S. Environmental Protection Agency 
Region2 · 
290 Broadway 
New Yoik, N~w York 10007-1866 
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'OIE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v. 
FMC CoJl!oratton !D4 LisbCth.Higgim. Civil Action No. 01-2946 (KSH) relating to the Higgins 

· Disposal Suj,Ctfund Site. 

FOR FMC <;ORPORATlON 

U~Z-4~/o, 
~.J;~~ .... J. T. /:r Oki - · 

; •. r<' ~, < E ,.,, ._,.('/,,_.,.~ f. 
1735 Markot Street 
Philadelphia, Pennsylvania. 19103 
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